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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Appellants Ha in Bernstein, Hose Bernstein, Eastern 
Service Corporation, Florence Hehar, and Melvin Cardona 
appeal from judgments of conviction of the United States 
District Court for the Eastern District of New York (An¬ 
thony ■]. Travia, •/.) entered on October 4, 1 ‘>74, after a jury 
trial, which judgments cooivicted all appellants of conspiracy 
in violation of 18 U.S.C. SdTl, all appellants except Car¬ 
dona of substantive bribery offenses in violation of IS U.S.C. 
§ 201, and all appellants except Hose Bernstmu of substan¬ 
tive false statement offenses in violation of IS U.S.C. § 1010. 


On March 20, 1072 a federal graml jury sitting in the 
Eastern District ol New \ ork handed up twelve indictments 
naming for'y individuals and ten corporations in approxi- 







mately “>00 counts of conspiracy, bribery, and making false 
statements in connection with applications for mortgage 
insurance on real estate, which applications were submitted 
to the Federal Housing Administration of the Department 
of Housing and Frban Development [hereinafter “FIIA”]. 
On May 22, 1!I72 the same federal grand jury superseded 
the original indictments by thirteen indictments (72 CR 
587-72 CR 59!l inclusive) containing approximately 800 
counts. The charges brought against all of the defendants 
remained essentially the same in the two series of indict¬ 
ments, the only difference being as to matters of legal form. 

The instant indictment (72 CR 587) was one of these 
thirteen superseding indictments.* It named 21 individuals 
and two corporations as defendants. It consisted of 211 
counts alleging violations of 18 F.S.C. §571 (conspiracy), 
18 U.K.C. §201 (bribery), and 18 U.S.C. §1010 (false 
statements and overvaluation) in connection with applica¬ 
tions for mortgage insurance submitted to the FIIA. After 
various pre-trial procedures were completed, trial of the 
indictment was set to commence on October 1, 1073. 

On that date the government consented to motions for 
severance by six of the defendants. In addition, six defen¬ 
dants had previously reached a disposition of their cases 
through pleas of guilty to various charges, and they were 
severed from the indictment. Further, one defendant who was 
deceased was also now formally severed. Then on October 2, 
1973 another defendant pled nolo contendere to the entire 
indictment. This reduced to nine the number of defendants 
who proceeded to trial in the instant matter. Further, as a 
result of a motion by the government to sever various 

* Appellants Harry Bernstein, Rose Bernstein, and Eastern 
Service Corporation were named as defendants in all thirteen in¬ 
dictments. Appellant Florence Behar was named as a defendant 
in the instant indictment and one other one. Appellant Melvin 
Cardona was named as a defendant only in the instant indictment. 
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counts, and a direction by the court in response to motions 
l»y the defendants to limit tin* number of counts, the num- 
hcr of counts on which the government would proceed to 
trial was reduced to 65. 

The indictment was thus pared for trial from i'll counts 
to (i,> counts and from 23 defendants to !l defendants. There 
remained for trial in the redacted indictment 1 conspiracy 
count, 2!) false statement counts, 22 bribe-paying counts, 2 
bribe-receiving counts, and 11 overvaluation counts.* The 
trial itself commenced on October 15, 1973 with the selec¬ 
tion of the jury. The government presented its first witness 
on October 29. 1973, and rested its direct case on March 21, 
19i4. The defendants presented their case during the period 
from April 16, 1974 to May 15, 1974. On that date rebuttal 
evidence was introduced and both sides rested their cases. 
Summations lasted from May 20, 1974 until June 12, 1974. 
The court charged the jury on June 13, 14 and 17, 1974. 

I he jury commenced its deliberations on June 17, 1974 and 
concluded on July 5, 1974. 

On June 25, 1974 the jury rendered its verdict as to the 
five appellants herein. Appellant Harry Bernstein was con¬ 
victed of conspiracy, 16 counts of bribery, and one count of 
submitting false statements to the FHA. He was acquitted 
on 3 bribery counts. Appellant Rose Bernstein was con¬ 
victed of conspiracy and four counts of bribery. She was 
acquitted on 3 bribery counts.** Appellant Eastern Service 

* For the convenience of the Court, there is attached hereto 
in the addendum to this brief Schedule A, setting forth the defen¬ 
dants charged, the statutory section alleged to have been violated, 
and the verdict as to each count of the redacted indictment. 

Koui false statement counts and one bribery count against 
Rose Bernstein had been dismissed by the court on consent at the 
end of the government’s case. Three false statement counts 
against Harry Bernstein had been dismissed by the court on con¬ 
sent at the end of the entire case. 
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Corporation was convicted ol' conspiracy, 18 counts of 
bribery, and IN counts of submitting false statements to the 
FHA. It was acquitted on .'1 bribery counts. Appellant 
Cellar was convicted of conspiracy, 15 counts of bribery, and 
IN counts of submitting false statements to the F1IA. She 
was acquitted on 1 bribery count. Appellant Cardona was 
convicted of conspiracy and 17 counts of submitting false 
statements to the F1IA.* 

On October 1, 107 4 the court sentenced the five appel¬ 
lants herein.** Appellant llarry llerustein was sentenced 
to a term of imprisonment of five years on the conspiracy 
count, five years on each of flic lti bribery counts, and two 
years on the false statement count, the terms to run con¬ 
currently. He was also fined $10,000 on the conspiracy 
count, $10,000 on each of the 10 bribery counts, and $5,000 
on the false statement count, all tines to run consecutively 
(making a total fine of $175,000). Appellant Hose Hern- 
stein was sentenced to a term of imprisonment of four years 
on each count to run concurrently, and a fine of $10,000 on 
the conspiracy count and $10,000 on each of the four bribery 
counts to run consecutively (making a total fine of $50,000). 
Appellant Hastern Service Corporation was fined $10,000 

* The jury was unable to reach a unanimous verdict with 
respect to the defendants Dun & Bradstreet, Inc. (conspiracy and 
10 false statement counts), Arthur Prescott (conspiracy and 10 
false statement counts), and Herbert Cronin (conspiracy and 11 
overvaluation counts). One false statement count had been dis¬ 
missed on consent against the defendants Dun & Bradstreet, Inc. 
and Prescott at the end of the government’s case. The jury acquit¬ 
ted the defendant Joseph Jankowitz (conspiracy and 2 bribery 
counts). The jury was discharged by the Courc on July 5, 1974. 
Thereafter, by order dated November 25, 1974, the court granted 
motions by the defendants Dun & Bradstreet, Inc. and Prescott for 
a judgment of acquittal on the conspiracy and 10 false statement 
counts as to which there was a hung jury. 

** For the convenience of the Court, there is attached hereto 
in the addendum to this brief Schedule B, setting forth as to each 
appellant herein the verdict and sentence on the counts in which 
each was charged. 
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"" ‘ u ‘ «»nut, 93,000 0.1 each of the 18 false state- 

.•oun.s, and WO,000 on eaeh of the 18 bribery counts, 
< Ones .O inn consecutively (making a total fine of 8400,- 
)• .Appellant Bel.ur was sentenced to a term of impri- 
soninent of two years on each count to run concurrently and 
“ 01 * l ’ 0(, ° 0,1 each «» f «»e 3 bribery and 18 false state- 

. ’ . App<llant < aidona was sentenced to a term of 

imprisonment of two rears on each count to run concur- 

°«<«* <* ** u ** 

onn.s to run eonseculively I making a total fine of 817 000I 
1 -mtu ion of sentence was stayed, and appellants are free 
°n bail pending this appeal. 

<>n this appeal appellants raise a variety of issues Thes«* 
involve , 1If issues relating to the form and sufficiency of the 
indictment; (2) issues relating to the fairness of the trial 
.single conspiracy-joinder and severance, prosecutorial mis- 
management, ami conduct of the trial judge); (3) issues 
relating to the evidence (sullieiency of the evidence, and evi- 
den mn rulings); ( 4) issues relating to the court’s charge 
o he jury .element of knowledge, ai.Iing^nd abetting, ami 

itr! UI I V- " n,, ‘ a»»l <’») miscellaneous 

procedural issues .whether there were multiple convictions 

0,1 , ‘ , ‘ , ' ta,n ° charges, whether appellant Ilehar 

as depriyed of the right to counsel .d' her own choice, and 

t ( *° UH “ ,W1 1,1 ^ «o disqualify 

itself prior to trial). 


Statement of Facts 

. Tj'« P''H.r at trial, as developed in some -.-,,1100 „ f 

M " »*> extensive and wide-ranging scheme 

.f the? I i ° f " H ‘ ,oan program 

I till I ederal Housing Administration (hereinafter “FH V') 

lie scheme involved bribery of PH A officials and sub¬ 
mission to the FI IA of applications for mortgage insurance 




containing false statements.* ** *** The government's case against 
the appellants herein rested primarily on the testimony of 
live persons intimately connected with the criminal scheme 
(Ortrud Kapraki, -lose A bad, Frank Fey, Edward Good- 
win, and Kose Cohen l. corroborated to a large extent by 
each other and by various documentary evidence. 

1. The setting 

a. The Federal Housing Administration 

The setting of the trial was in the world of real estate 
transactions involving home mortgages insured by the MIA. 
The FI IA is a part of the Department of Housing and Urban 
Development, an agency of the United States Government, the 
purpose of the FliA is to help make mortgages available to 
people in lower and middle income groups who ought not be 
able to obtain conventional bank financing. The FHA 
gives an incentive to a lending institution to make loans in 
this situation, by granting mortgage insurance to the lender- 
mortgagee insuring it against loss if the mortgagor is un¬ 
able to pay off the loan. The FIIA will only do business 
with and grant insurance to approved mortgagees, that is. 
lending institutions which meet certain requirements and 
which have been approved by the FHA. (It. --0T-J-14.) 

* For the convenience of the Court, there is attached hereto 
in the addendum to this brief Schedule C—an outline of the trial 
record, setting forth chronologically the various events at trial 
(including each witness who testified t, the dates on which the 
event took place, and the page of the record on which the event 
commenced. 

** For a thorough discussion of this corroboration, see the 
government’s summation (R. 20229-21101), which pulls the va¬ 
rious pieces of evidence together and thus constitutes an excellent 
place to start in attempting to understand and obtain an overall 
picture of this trial record. tf 

*** References to the trial transcript are preceded by R. 
References to the appendix are preceded by “A.” (volumes I and 
II), “B.” (volumes III and IV), “C.” (volumes V and VI), or 
"D.” (volume VII). 
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Iii order to fully understand how the criminal scheme 
worked, it is first necessary to set forth in some detail exact¬ 
ly how the FHA loan guaranty program functioned. The 
I’ll A regional insuring office involved in this trial, located 
at 17.1 Fulton Avenue, Hempstead, New York, had juris¬ 
diction to issue mortgage insurance on one to four family 
houses | It. 2230-2231, 11718). To obtain mortgage insur¬ 
ance from this office, an approved mortgagee was required 
to submit an application. The procedure involves two steps. 
The first is an application for an appraisal of the property, 
which is made on a “Form 2800" ((’. 11281. The approved 
mortgagee submits this form to the FHA, containing in¬ 
formation relating to the physical description of the prop¬ 
erty. The application goes to the receiving unit, which as¬ 
signs a case number to the application and opens a file on 
it. Then the file goes to an administrative clerk in the 
appraisal section. This assignment clerk checks the applica¬ 
tion to see which geographic area the property is located in, 
and assigns the case on a random basis to one of the ap¬ 
praisers who work in that geographic area. (II. 2222-2226, 
11741-11745, 1175!t, 14241) 14244.) 

When the FHA appraiser receives the case, he calls the 
person designated in the application, either a real estate 
broker or the approved mortgagee, to make an appointment 
for conducting his appraisal. Oirthe appointed day the ap¬ 
praiser goes to the property and examines the premises. 
After making his appraisal, the appraiser places certain in¬ 
formation on the form 2800. Most importantly, he deter¬ 
mines whether the property is acceptable to the FHA, and, 
if so, what its FHA value is. He then returns the file 
to the FHA. If the property is acceptable, a “conditional 
commitment’’ is issued to the approved mortgagee, indicating 
that the FHA will insure a mortgage on that property not 
in excess of a specified amount on cer in conditions.* The 

* According to FHA requirements, the amount of the insured 
mortgage varied roughly between 90% and 97% of the FHA value 
(R. 2227-2229). 
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principal condition is that within six months the approved 
mortgagee submit an application for credit approval on a 
mortgagor having a satisfactory credit standing. If the 
value placed on the property by the FIIA is deemed to be 
too low, the n| proved mortgagee may submit a request for 
a revaluation of the property by the FHA. (It. 2226-2227, 
11701-11703, 11745-1174«, 11760-11804; form 2800 at <’. 
1128.) 

The second step in the process is the mortgagee's applica¬ 
tion for approval of the mortgagor’s credit, which is made 
on a “Form 2900” (C. 1129). The approved mortgagee is 
required to submit this application for mortgage insurance 
containing information relating to the mortgagor’s credit, 
including his age, marital status, employment, length of 
employment, monthly income, monthly expenses, and 
liabilities. The approved mortgagee is also required 
to submit certain exhibits as part of this application, 
including a credit report, verification of employment 
form to be completed by the employer, verification of bank 
deposits to be completed by a banking institution, and a cur¬ 
rently dated balance sheet and operating statement if tin 
mortgagor’s .principal income is from nis own business. The 
mortgagor and the mortgagee are required to cel i y that all 
information in the application is true and complete to the 
best of their knowledge and belief. The application 
is then assigned to an FIIA credit examiner. If the 
mortgagor's credit is satisfactory and approved, the FHA 
issues a “firm commitment” to the approved mortgagee, in¬ 
dicating that the FHA will insure a mortgage on the 
particular property in the amount specified provided that 
this particular mortgagor is the owner-occupant and the 
approved mortgagee submits the note and mortgage to the 
FHA within 60 days. (Form 2900 at C. 1129; R. 2345-2346, 
2358-2377, 2391-2493.) 


* 


b. The participants-Eastern Service Corpora- 
tion, Harry Bernstein, Rose Bernstein, Flor¬ 
ence Behar, Melvin Cardona and Frank Fey. 

Appellant Eastern Service Corporation, located in Heinp- 
Mcad m the same building as the FHA office, was one of 
the approved mortgagees which submitted applications 
to this 1'HA office (It. 2217-2220, 10072-674). Eastern 
Service forporation, eoncededly one of the major lending 
institutions on Long Island, functioned as an interim lend¬ 
er. It initially loaned money to purchasers of the homes. 

1 lien, alter the loans were processed and closed, the corpora- 
" <m so,d the loa,,s to various permanent lenders, including 
savings banks, pension funds, and the Federal National 
•Mortgage Association. After the loan was sold to a perma¬ 
nent lender. Eastern Service Corporation was usually re- 
liuncd by the permanent lender to perform the administra- 
"ve tasks involveu in servicing the mortgage. Thus there 
were two major departments in the structure of Eastern 
Service Corporation-the loan origination department and 
'lie servicing department. The origination department was 
broken down into various sections. These included the 
mortgage solicitors, whose function was to solicit business 
"mn and work with the real estate brokers and speculators 
"1'° Helh,1 « th( ‘ bouses on which mortgage insurance 
was sought from the FHA; the processing section response 
ble r. r processing the applications for submission to the 
l IIA: tin* closing section; and the sales section responsible 
lor selling the loans to the permanent lenders al'Vr the 

dosing. I It. 10631-10636, 10661-10666, 11109-11114, 11125- 
11126.) 


Appellant Harry Hernstein was the president and sole 
s ockbolderol Eastern Service Corporation (R. J0666, 16402- 
16404). Appellant Rose Hernstein, the wife of Harry Hern- 
stein, had her own business as a nau tgage broker, preparing 
MIA apphcations for real estate brokers and speculators 
and filing them with the FHA through Eastern Service Cor- 
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poration. Although she was not an officer or employee of 
Eastern Service Corporation, she was, as will be seen later, 
intimately involved in its affairs and operations with respect 
to the submission of applications to the FI IA (R. 10070- 
070). Appellant Florence Behai* was in charge of the 
processing section at Eastern Service Corporation. There 
were approximately 15 employees working under her super¬ 
vision. As assistant vice president, it was her responsibil¬ 
ity to sign the mortgagee's certificate on behalf of the cor¬ 
poration (It. 10028-10030, 10081-083, 0000). Appellant 
Melvin Cardona was one of approximately 12 to 14 mort¬ 
gage solicitors employed by Eastern Service Corporation 
(R. 10680-10681). The co-conspirator Frank Fey was a 
vice president of Eastern Service Corporation in charge 
of the loan origination department l R. 10628, 10061 I.* lie 
reported directly to Ilarry Bernstein on a daily basis, 
and implemented the policies of the corporation established 
by Bernstein. Among his duties was the sale of mortgages 
to permanent lenders after the closings. (R. 10666-10060, 
10031). 

The corporation made a profit front two major sources: 
the origination and sale of loans (loan origination income), 
and the servicing of loans (servicing income). On each 
loan which closed, the corporation charged an origination 
or processing fee of one “point” (one percent of the mort¬ 
gage amount). This basically covered the cost of process¬ 
ing the application. In addition, the corporation charged 
a certain number of “points” to the real estate broker or 
speculator. After the loan closed, it would then be sold to 
a permanent lender at a discount of a certain number of 
“points.” The difference between the points charged to 

* Fey testified as a witness for the government. At *ihat 
time he had pled guilty to a superseding information charging 
a conspiracy to violate 18 U.S.C. It 1012. He had bee i sentenced to 
a term of imprisonment of one year and a fine of $10,000, had 
served six months of that term and was then paroled, and had 
paid the fine (R. 10577-10601). 


/ 




tho speculator ami the points at which the loan was dis- 
counted to the permanent lender represented the pro- 
tit, at least the gross profit, to Eastern Service Cor¬ 
poration on the particular transaction (eg: if on a $20,00(1 
mortgage, the corporation charged the speculator eight 
points and sold the loan to a permanent lender at a discount 
of five points, the difference of three points represented a 
profit of $600 to the corporation). Additionally, if the 
corporation serviced the loan for the permanent lender, a 
further profit could lie made on the transaction. (R. 10664, 
10700-10700, 10720, 11062-11003, 11110-11114, 11100-11200. 
ll.md, 16182-16188, 10404-16408, 16512, 16527-16530, 16548- 
16567). 

c. The other participants—Herbert Cronin, Jos¬ 
eph Jankowitz, Edward Goodwin, Rose Co¬ 
hen, Jet Warehouse, Inc., Ortrud Kapraki, 
Dun & Bradstreet, Inc., and Arthur Prescott. 

The defendant Herbert Cronin was the Chief I'uder- 
wi iter of the FHA office involved herein. He was the fune- 
tional head of the office, in charge of its day to day opera¬ 
tion and responsible for overseeing both the appraisal and 
(he credit sections of the office. The chief of both the ap¬ 
praisal and credit sections reported directly to Cronin, who 
had the power to review and override virtually any decision 
in the office. This included decisions as to the acceptance 
or rejection of a particular property, the FHA value placed 
on a particular property, and the acceptance or rejection of 
a credit application on a particular mortgagor. lie also 
had the power known as the “chief underwriters preroga¬ 
tive” (hereinafter “(TP”). By the exercise of the CUP 
the IIIA value may be increased up to a maximum of $500 
on a particular property. The use of the CUP was within 
the discretion of the chief underwriter, subject to the re- 
<|uirements of the applicable regulation. (It. 11728-1 IT”!) 
14737 14744). 
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The defendant Joseph Jankowitz was a senior 111A 
staff appraiser, who did appraisals in Brooklyn and who 
also reviewed appraisals performed by others in Brooklyn. 
The eoconspirator Edward Goodwin was an FHA staff 
appraiser, who performed and reviewed appraisals in 
Brooklyn.* (R. 110B1, 1177B-11782, 11958-11959 ) 

As with other appraisers in the office who worked in Brook¬ 
lyn. these men set the EllA value on the property, which 
in effect determined the sales price of the properties in¬ 
volved in this trial. These properties were located in low 
income, declining areas of Brooklyn—a speculator-domina¬ 
ted market. In these areas, the mortgagors only had a 
small amount of money for a down payment on a house. 
Therefore, as a practical matter, the value set by the MIA 
appraiser determined the sales price at which the mort¬ 
gagor would purchase the property. (It. 11 BBS-11700, 11798- 
11701), 147r>:i 147r»ti, 17857-17859, 17879-17879, 17932-l,.)J.>, 
17939-17940). q| 

The coconspirator Bose Cohen was employed by the MIA 
as an assignment clerk in the appraisal section.** As such, 
it was her duty to assign the applications which came into 
the office on a random basis to an appraiser tor the making 
of the FIIA appraisal on the property tit. 14238-14244). 

There were a number of real estate speculators who were 
active in the area of Brooklyn involved in this trial. One 
of these was Jet Warehouse, Inc. (hereinafter “Jet ), 
a corporation wholly owned by Harry Bernstein. Jet had 
been active in connection with conventional financing of sales 
<»f real property in these areas prior to the time when the 
FHA began to insure mortgages therein; it held second 

* Goodwin testified as a witness for the government. At that 
time he had pled guilty to the conspiracy count of this indictment 
and was awaiting sentence (R. 116fM1666, 11714). 

** Cohen testified as a witness for the government. At that 
time she had plH guilty to the conspiracy count of the indictment 
and was awaiting sentence (R. 14234-14237). 


/ 
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mortgage on n number of properties which were later 
refinanced via FIIA insured mortgages. It also loom'd 
money to various real estate speculators to purchase pro¬ 
perties in these areas, on which applications would then 
he submitted to the FIIA | K. 1(171-'-10723, 15441-15434, 
3782-378(1). 

4 

The coconspirator Ortrud Kapraki was one of the real 
estate speculators active in this area.* She did a volume 
business during the period from the summer 1908 until the 
early part of 11170 lit. 3110, 10724). In this period she 
had approximately 200 closings at Eastern Service Cor- 
poration (IF 3111-3112). Since the corporation had ap¬ 
proximately 2000-2500 closings a year (R. 10973), her 
account alone constituted approximately 5% of the business 
of Eastern Service Corporation in FHA insured mortgages. 

As noted earlier, one id' the exhibits required to be sub¬ 
mitted by the approved mortagee to the FIIA as part of the 
application for mortgage insurance is a credit report. The 
credit reporting agency which Eastern Service Corporation 
utilized to provide these credit reports was the defendant 
Dun & Rradstreet, Inc. (hereinafter “D&H"). The defen¬ 
dant Arthur Prescott was the district manager of the I)&H 
office located in Ilicksville, New York. He was in charge 
of the operations of this office and was responsible for im¬ 
plementing the policy of the company with respect to the 
credit reports which it prepared for Eastern Service Cor¬ 
poration. and which in turn were submitted to the FIIA 
|R. 7751-7753, 7771-7772, 8802, 8827, 10011-10012, 10816- 
10820, 17186-17188). 


* Kapraki testified as a witness for the government. At that 
time she had pled guilty to the conspiracy count of the indictment 
and was awaiting sentence (R. 3015-3022). 


I 




d. The effect of FHA financing. 

As in any business, tin* participants in the real estate 
business normally bear certain risks. For example, the real 
estate speculator who buys property with the hope of selling 
it at a profit normally bears the risk that he will not be able 
to find a purchaser with enough money to make a down 
payment and with sufficient credit standing to obtain a 
mortgage at a sales price profitable to flu* speculator 111. 
3039-3040>. The private lending institution, which hopes to 
make a profit in selling the mortgage to a permanent lender, 
normally bears the risk that it will not be able to find 
a permanent lender who will find the mortgage 
acceptable or one who will purchase it at a discount less 
than the number of points previously charged by the lend¬ 
ing institution to the speculator. Even after the loan is 
sold, to a permanent lender, the interim lender also normally 
bears a risk, for normally the interim lender is obligated 
under a so-called “buy-back” agreement to repurchase the 
loan from the permanent lender if the mortgage becomes 
delinquent and goes into foreclosure. Under those cir¬ 
cumstances it will very likely have to absorb a loss when 
the foreclosure proceedings are complete (II. 10939-10934, 
1104(5, 11089-11100, 18118o-1838(5, 18391). 

The central economic fact of life in the setting involved 
herein is that the risks normally born by these participants 
in real estate transactions are either reduced or virtually 
eliminated by the issuance of FHA insurance to approved 
mortgagees. The risk that a real estate speculator would 
not be able to find a purchaser with sufficient money to 
cover the down payment is reduced by virtue of the fact that 
the FHA res|aired very low down payments < It. 2227-22:19, 
3045, 3309-3312). Further, the risk that the private lending 
institution normally bears is virtually eliminated. First, a per¬ 
manent lender was far less hesitant to purchase a mortgage 
on a low income purchaser if it was insured (It. 11044). 
Second, if the mortgage goes into foreclosure and the in¬ 
terim lender has to buy it back from the permanent lender, 
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ill ten m lender knows that the FHA will pay virtually 

! U " Valu, ‘ 0,1 thl * '"an; the interim lender is not 

in a position of absorbing a imtentially big loss on a fore¬ 
closure sale. Although there are some foreclose e expenses 
which are not covered by the FHA. even here the interim 
luidei may make a profit or loss on the transaction, depend¬ 
ing on the amount of money it initially received from the 
mil estate speculator in the form of “points”. Moreover 
many ol the mortgages on inner city properties were sold 
o .e l edera! Natnuml Mortgage Association (hereinafter 
aha ). As to these mortgages, there were no repur- 
.•has,, asm-, ■ I,,.,,,., F.VMA, „ le lnt „ im len |, er 
">N* I"- coal ol the foreclofmre expenses iR 0013 ' 

wr. >"T3.ll,, ST, ,U 3 S.1145» 
llbOS-ilblO, 1870:1-18705). As one of the FHA experts 
• s 1 hi at trial, the approved mortgagee is giving an FHA 
insured mortgage to the mortgagor with “risk zero” <R. 
!•->—48). 


The aforementioned discussion as to risks reveals that 

. HtU ‘" S of sl " lender as an a,,proved mortgagee 

gnes it an economic advantage over lenders which are not 
so appimed. Eastern Service <'orporation made substantial 
profits wi very little risk because of its relationship with 
ie I HA us an approved mortgagee. In return, certain 
obligations are placed on the approved mortgagee. Since 
Hie MIA does not have the staflf or the time to verify the 
information on each application, and does not have the 
benefit ol a personal interview with the mortgagor, it must 
. h ® avil * v 0,1 t, "‘ accuracy and completeness of the in¬ 
formation submitted by the mortgagee. The approved mort¬ 
gagee has the obligation to submit accurate and complete 
credit information. It has the obligation to obtain veriti- 
cation of employment and income, to obtain a credit re- 


* 75 % °f the mortgages on Kapraki’s 
to FNMA (R. 11458). 


properties were sold 
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port, and to obtain financial statements verifying a mort¬ 
gagor's self-employment and income therefrom. The ap¬ 
proved mortgagee should also exercise good business judg-. 
ineiu. It is not just a paper pusher. It must evaluate the 
credit risk, just as the F1IA does. In short, the policy un¬ 
derlying the FIIA program is one of reliance by the FHA 
on the approved mortgagee. (C. 1129; D. 11, l.‘l-15; II. 2222, 
2477-2478, 248.1, 254 S, 2551, 2r>sr.-2.'.S(i. i 

2. Bribery of FHA officials 

a. Development of the bribery scheme, and 
bribery of Goodwin on the so-called Jet 
(Bernstein) properties. 

In March 111(57, the FIIA was in the midst of a change 
in policy. I'mler the new policy the FIIA would consider 
insuring mortgages in inner city areas where there had pre¬ 
viously not been any appreciable FHA financing. The FIIA 
policy began to change tit the time of the riots in 1966, and 
culminated in a speech by Assistant Secretary Ilrownstein 
in October 111(57. Tims a whole new market was opening 
up—a whole new field for making money (II. 141)41-14949, 
15146-15155, 15320). 

Jet, wholly owned by Harry llernstein, held second 
mortgages on, as well as owned, a number of properties in 
the inner city areas of Hrooklyn (II. 15441-15454). Hern- 
stein, a smart businessman who kept abreast of changes in 
FHA policy (It. 18353), saw an opportunity to make large 
profits in a new market. Profits depend on how high or 
low the FIIA values are set on the properties. Obviously, 
the higher the FHA value on a property, the more money 
Jet would receive if the property was refinanced or sold 
through au FHA insured mortgage, and the more likely 
the transaction would be to proceed to a closing with an 
FIIA insured mortgage issued by Eastern Service Forpora- 
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111 ,,,,'' "I'lmiiwr. set these values. Especially In a new 
am.,' is-, T I lw making „f 

, rti ' m vevv i T VOT ’ e Wl,T,i '" 1 ‘"‘"imial.le pmp- 
iXhs M . ’ ,rt "" K V8l " w , ... ..raiser 

II7K4* IISOT l(nTr i '| a i «4 | leS i ll,i! ’ 8 ' U70(l ' 11^1176!,, 
.... ' ' * • N44, K753-147. - )6, 15137-151401 i„ 

nia'i-ket u' 1 ’ H 7^' Ht ‘ n ‘ stein realized that values in'a ,,ew 
snTtl^ n" a Ce,tain 6Xtent ' ,e whate ™ ^ appraiser 

In December 1000, it Christmas party, Harry and Rose 

costed Tl!' t*V/* 1 * E,lw ' a,d Oo«lwin. # * Bernstein su- 
g . d ,ht ‘ v ‘‘* K etl.er for a talk, as there was •, lot 

mTZrs m,(h ‘ T ' ,Sr,lnS55 »- Thereafter in‘March 

n.stem invited Goodwin to eonie nn to lii« . 
ostensil.h to pi« k up keys for some houses (R. 11858-860 T 
However, it eoutrurv hi nmi \ i* » * 

J° Ko 10 the office of an approved mort^eeTo ph*up'kevs 
f- honsrs fR. 11700-11802 (. Goodwin told this to’iw 

oniie 1 • r "!" mU ‘ S n,HM,wi “ «•«« oalled to the office 
of the chief underwriter, Herhert Cronin Cronin told c i 

7" ! hat if " U * “ OK " «<*'■ »'">■ <o pick up the kevs at Bern 
stein s oft.ee. Consequently, at the end of the da'v, Goodwin 

I!!! offi'. 11 ’ ,;; n ' st r in ' s ° nu ^ w« s show., a J„ n d 

u. and then had a conversation with Ham and Rose 
crustein. Bernstein opened the conversation l.v savin- “I 
l,<,l, '’ V,,,,W>8 <,1,> « ,Uto H*ooklvn.-Bernstein to.d GooSwin 

frjr e ni ztrz:‘v{ ; r3 

ko,„ e to start assigning hlm lo Bmoklyn (R «“ 



IN 


that Goodwin would In* getting soiiii* of Bernstein's cases— 
houses which Bernstein was interested in, and that he 
needed “top dollar" on the houses. Bernstein told Goodwin 
that on any of these cases lie would pay Goodwin Sol) per 
property. Goodwin said that that was not necessary. The 
conversation concluded, w.th Harry and Rose Bernstein 
endeavoring to encourage Goodwin to accept this arrange 
ment. The following Monday, Cronin asked Goodwin how 
he made out on the business of (he “keys”; Goodwin replied 
that there was no problem, t R. 11860-803, 11000-11070.) 

Alter that first meeting in March 1007, Goodwin begun 
making his appointments oil the applications submitted by 
Eastern Service Corporation with Harry Bernstein. He 
also began making periodic visits to Bernstein’s office to 
report on the values that he had given to the properties, 
and to get paid by Bernstein. The first such visit took 
place at the end of April 1967. Bernstein and Goodwin 
went over the list of houses which Goodwin had appraised 
on applications submitted by Eastern Service Corporation. 
Goodwin said that he was not always able to tell which 
houses were Bernstein’s. Bernstein told Goodwin that 
when Goodwin called to make an appointment, Bern¬ 
stein would identify the houses which were his 
by saying “ORE”, meaning “our real estate”. It 
was on these properlics that Goodwin could expect to receive 
the payment of SM> per property. There were four such 
properties on the list ul houses which Goodwin had recently 
appraised. When Bernstein indicated he would pay Good¬ 
win $200 for these four properties, Goodwin said that that 
was not necessary. Rose Bernstein encouraged Goodwin to 
accept the money. Harry Bernstein then handed Goodwin 
the money.* (R. 11979-11980, 11983-11986, 12040-12031.; 

* The money totalled $300; $50 each for the four properties, 
and $100 as a wedding present (R. 12049-12050, 12052). 
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floodwin met Ham u.ul Rose Bernstein again in dune, 
- Iigust, and September 1967 in the office of Eastern Service 
Corporation. On each occasion Harry Bernstein paid him 

" '!![ T'?' foP p,ope,ties whit h l*e had appraised 
|R. I_0.41_0o7, 12063-12064, 12090, 12093-12115, 12141). 

Paying Goodwin in connection with initial appraisals 
was only half of Bernstein’s plan for inflating values and 
maximizing profits. The other half of the plan involved obtain 
mg a revaluation by Goodwin and the use of the CUP by 
Cronin. To accomplish this, after Eastern Service Corpora¬ 
tion submitted a re-piest for a revaluation, Cronin would 
personally return those tiles to Goodwin and ask Goodwin 
to take another look at the value. Cronin use,! words to 
he following effect: “Is that all it’s worth? Take another 
’ (,,MM, " in "'terpreted these words as being an implied 

• iiection to raise the value (see, e.g., R. 12157-160, 12631-635. 

• 696-69,, 13724-728). Goodw in would then take the file to his 
desk, increase the value without any valid reason, and then 
return the file to Cronin’s office. Instead of disallowing 
Goodwins increase on the ground that no valid reason had 
•een given for the increase, Cronin would then exercise the 

, r ’ tl"‘ value up to f500 more (see transcript 

references in schedule infra at pp. 20-21.)* 

Bernstein and Goodwin continued to follow the same 

|,att r;" tl,a < «'»«• through 1971. Goodwin 

would call Bernstein to make appointments for appraisals 
Bernstein would indicate which houses he had an interest 
meaning Goodwin could expect to receive #50 on the prop- 
m-ty. Goodwin would appraise the various houses, and set 
an El IA val ue on the property. Periodically he would visit 

, * The testimony of Milton Francis, an FHA expert witness 
- ta ; >t ed , that Cron,n was improperly using the CUP (see, e g 
It. 147-7-14918). The chart introduced through the witness’ 

^oAhe CUrVf a Jf U8hed a Patter " WHh rCSpect t0 Cronin’s 
n/tht rup . V . ar, . 0U ® approved mortgagees, Cronin was 

R 14563 tv. eXClUS1Vel f for Easte ™ Service Corporation 

(R. 14o63-14629). There was also circumstantial evidence in this 

regard based on conversations between Bernstein and Goodwin 
12643-12644^.' ^ 122 ° 8 * 1223? * 12526 ’ 12533, 12545, 12630, 






Hurry Bernstein in his office at Eastern Service Corpora¬ 
tion, at which time he would read over his log of properties 
appraised while Ilarry Bernstein went over his list of houses 
on a yellow pad. On each occasion Bernstein would pa\ 
Goodwin |50 for each of the propert.es in which he had a 
financial interest. On several of these occasions Bose Bern¬ 
stein was present. ..any of these properties Bernstein 

sought a revaluation by Goodwin and the use of the Cl'l* by 
Cronin. The following schedule illustrates the result of 
this bribery relationship on the properties involved in the 
counts of the redacted indictment in which Harry Bernstein, 
Eastern Service Corporation, and Cronin were charged as 
defendants:* 

Overvaluation: 


10/6/67 
Payments 
Counts 39-40 
(190 Adelphi St.) 

Count 41 

(185 Sackman St.) 

Counts 42-43 

(356 Van Siclen Ave.) 

Counts 44-45 
(312 Milford St.) 

Counts 46-47 

(340 Van Siclen Ave.) 

10/20/67 
Payments 
Counts 48-49 
(616 Schenck Ave.) 

Count 50 

(468 Miller Ave.) 


Initial Appraisal 

Revaluation 

CUP 

Transcript 

not overvalued 

$1000 

$500 

R. 12144-12170, 
12281. 

$1500 

(house also should 
have been rejected) 

no reval. 

$450 

R. 12170-12193, 
12281. 

not overvalued 

$1000 

$500 

R. 12194, 12201- 
12214, 12281. 

$500 

$500 

$500 

R. 12214, 12230- 
12243, 12281. 

$1000 

no reval. 

$500 

R.12243-12244, 
12253-12268, 
12281. 

not overvalued 

$2500 

$500 

R. 12361-12385, 
12409, 12449- 
12451. 

$500 

$500 

$500 

R. 12387-12403, 
12409, 12449- 


12451, 12744. 


* In addition to the meetings involved in the substantive 
counts on several other occasions in the years 1968 through 1971 
Goodwin periodically met with Harry Bernstein in the office at 
Fastern Service Corporation, and was paid a sum of money 
he had performed (R. 12784-787, 12825-829, 12956- 
957, 12967-968, 12970, 12972, 13005-008, 13013-020). 
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Overvaluation: 


10/27/67 

Payments 

Initial Appraisal 

Itevaluation 

CLP 

Transcript 

Counts 51-52 
(381 Douglas St.) 

$1000 

(house also should 
have been rejected) 

no reval. 

$500 

R. 12456-12458, 
12478-12485, 
12501-12509, 
12516, 12526. 

Counts 53-54 
(726 Snediker Ave.) 

11/10/07 

Payments 

$2000 

no reval. 

$500 

R. 12455-12477, 
12509-12510, 
12516, 12526. 

Counts 55-56 
(328-lst St.) 

12/14/67 

Payments 

$1000 

$500 

$500 

R. 12529-12637, 
12546-12547. 

Counts 57-58 
(452 Miller Ave.) 

$1000 

$1000 

$500 

R. 12625, 12638- 
12649, 12659- 
12661, 12686. 

Counts 59-60 
(454 Miller Ave.) 

2/15/68 

Pay men ts 

$1000 

$800 

$500 

R. 12625-12638, 
12643, 12659- 
12661, 12686. 

Count 61* 

(617 Vermont St.) 

7/19/68** 

Payments 

$1500 

no reval. 

not used 

R. 12688-12690, 
12698-12706, 
12714. 

Counts 63-64 
(17 Wyona St.) 

6/18/70 

Payments 

$1000 

no reval. 

$500 

R. 12802-12803, 
12818-12825. 

Count 65 

(1034 Blake Ave.) 

$3000 

(house also should 
have been rejected) 

no reval. 

$500 

R. 12974-12975, 
12994-13002. 


* The jury acquitted the defendants Harry Bernstein and Eastern Service Cor¬ 
poration on this count. 

** Goodwin also testified that on this date Rose Bernstein told Harry Bernstein to 
pay Goodwin $50 for the revaluation on 741 Sheffield Avenue (Count 62) (R. 12817- 

818). The jury acquitted Rose Bernstein on this count (her husband was not charged 
as a defendant). 




The evidence showed that -let Warehouse, Inc. held a 
second mortgage on nine of the properties involved in sub¬ 
stantive counts referred to in the schedule (counts .'{!•, 42. 
4(i, 4N, 50, 51, 5:'», 57, 59) and was the owner of three of 
these properties (counts 41, 5->, till) (It. 1. >441-1. »4-*4). As 
to the other three properties, although Bernstein referred to 
them in various ways as his properties—“ORE ’, a ‘‘Jet , 
and “ORE" respectively (It. 12233, 1209!), 12995), there 
was no direct evidence as to the exact nature of Bernstein s 
financial interest. 

b. Bribery on the so-called Kapraki properties. 

Eastern Service Corporation was in a very competitive 
business. There were approximately eight or nine substan¬ 
tial private lending institutions which were approved mort¬ 
gagees submitting applications to the FHA, all operating 
in the same geographic area. 1 hey all had the same tield 
of customers—the real estate speculators operating in that 
area. Further, they were all providing essentially the same 
service—the submission of applications for appraisals and 
mortgage insurance to the FHA. Moreover, success in the 
industry was dependent on volume of loan originations. 
(R. 11125-11128, 11201, 11002-11003, 18079-18705.) 

Therefore, it was to the economic advantage of Eas¬ 
tern Service Corporation if it could develop an induce¬ 
ment to the real estate speculators to bring their business 
to Eastern Service Corporation. As will be seen below, 
Harry and Rose Bernstein did come up with such an in¬ 
ducement. Bernstein already had the services of Goodwin 
who, in return for bribes, inflated values on properties in 
which .let Warehouse, Inc. owned the property or held a 
second mortgage on the property. Now the Bernsteins de¬ 
cided to make these services available to a real estate specu¬ 
lator like Ortrud Kapraki who was doing a volume business, 
tlierebv offering an inducement for such a speculator to 
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bring business to Eastern Service Corporation rather than 
to any of the other approved mortgagees. Obviously, tliis 
would be a valuable service to such a real estate speculator, 
because higher values means more profit to the speculator 
when the properties are sold.* 

In the summer 1 IMIS, w hen Ortrml Kapraki began to sub¬ 
mit an increased number of applications for appraisals to 
Eastern Service Corporation, Florence Behar told Kapraki 
that she should have the “right appraiser” on the proper¬ 
ties. Kapraki agreed, Behar told Kapraki that she should 
meet the Bernsteins, because they were very influential in 
the business. At the end of the day, Behar introduced Ka¬ 
praki to the Bernsteins (It. 3104-3107). Shortly thereafter, 
again observing that Kapraki was submitting many ap¬ 
praisal applications, Behar told Kapraki that it was very 
important to have staff appraisers examine her proper¬ 
ties,** and that it was very important to pay them at the 
going rate of $50 per property, in order to get a high value 
on the property. Behar again took Kapraki in to see Harry 
and Rose Bernstein. Behar told the Bernsteins that Kapraki 
was becoming a volume dealer, and needed staff men to 
appraise her houses. Harry Bernstein told Kapraki that she 
would have to take care of the appraisers. Kapraki agreed. 
Bernstein then said that they would take* good care of her. 
Rose Bernstein urged Kapraki to bring her business to East¬ 
ern Service Corporation, telling her that “we” have the best 

* The record is replete with conversations evidencing in par¬ 
ticular Rose Bernstein’s concern with providing a good service 
to Kapraki tR. 5117, 5182, 5190, 5198, 12849, 12864, 12877, 12901, 
12923, 12927). Kapraki paid a lot of “points” to Eastern Service 
Corporation, but was willing to do this because she was getting 
“good service” (R. 12873-12875, 12912-12913a). 

** A staff appraiser is employed on a full-time salary basis 
by the FHA. When the volume of appraisals exceeds the capacity 
of the staff appraisers, the appraisals are assigned to private real 
estate brokers who at that time were paid a fee of $35 for each 
appraisal performed (R. 3108-3109). 




connections in the industry. R«'*e Bernstein also toM 
Kapraki that she would have to take care of the appraisers. 

<R 3107-3111.1 At that point in time Ortrml Kapraki 
joined an ongoing criminal conspiracy, the object of which 
was to bribe FIIA officials.* 

Thereafter this relationship developed into a certain 
practice or pattern of conduct. Whenever Kaprak. had a 
particular problem 1 with respect to a property te.g.: she had 
spent a lot of money in buying the house, or in making re¬ 
pairs on the house1 and needed to be sure that she* would 
receive a high value on the property, Kapraki told Behai 
about the problem and requested that the “right appraiser 
be sent out on the- property. Behar would then either take 
Kapraki in to make this request directly to the Bernstein", 
or would speak to Harry Bernstein about it herself, lhe 
two appraisers whom the Bernsteins arranged to have as¬ 
signed to Kapraki's problem properties, and whom Kaprak. 
requested of Beliar and the Bernsteins, were Joseph .Tan- 
kowitz and Edward Goodwin.** Then Rose Bern- 
stein and Florence Rebar would advise Kapraki tha 
.Tankowitz or Goodwin had been assigned to the ease and 
would be at the* property on a particular day. Rose Bern- 
stein and Beliar would also remind Kapraki to meet the 
appraiser and to pay him the money (*1001 Kapraki then 
Ul( : t the appraiser, either «.T.T" or “EG”, and paid him *100 
ner nronertv.*** The following schedule illustrates this re¬ 
lationship on the substantive counts of the indictment:**** 

At this point in time bribery was the only object of the 
conspiracy to thwart the lawful operation of the FHA program. 
The development of the second object, the.submission of applica¬ 
tions containing false statements, will be discussed infra at p. 27. 

** The Bernsteins and Behar, and subsequently Kapraki, gen¬ 
erally referred to these men as "JJ” and "EG” respectively 

' R ».*°Even° 2 on the properties where there was not a special 
problem and no need to request Jankowitz or Goodwin. Behar 

The method by which Harry and Rose Bernstein arranged 
for the right appraiser to be assigned is not illustrated by this 
schedule, and will be discussed next. 
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Count 

Ilequest by Kapraki 
for “Right 
Appraiser” 

Confirmation to 
Kapraki that 
"Right Appraiser" 
Assigned 

Kapraki Transcript 

llribe- 
Appraiser 

Counts 29-30 
(260-51st St.) 

Behar, Harry and 
Rose Bernstein 

Rose Bernstein, 
Behar 

Jankowitz— R. 5010-5082. 

$100 (revalua¬ 
tion—October 

29, 1968) 

Counts 33-34* 
(211-53rd St.) 

1'ohar, Harry and 
Rose Bernstein 

Rose Bernstein, 
Behar 

Jankowitz— R. 5072-5129 

$100 (initial 
appraisal—Jan¬ 
uary 30, 1969) 

Count 35 
(2503 Albemarle 
Rd.) 

llehar. Harry and 
Rose Bernstein 

Rose Bernstein, 
Behar 

Goodwin— R. 5175-5233, 

$100 (recoil- 12839-12877. 

sideration ap¬ 
praisal after 
reject—April 

2, 1969) 

Count 36 
(371-12th St.) 

I'.ehar, Harry and 
Rose Bernstein 

Rose Bernstein, 
Behar 

Goodwin— R. 5251-5280, 

$100 (revalu- 12919-12924. 
ation—July 25, 

1969) 

Count 37 
(570-55th St.) 

Behar, 

Harry Bernstein 

Rose Bernstein, 
Behar 

Goodwin— R. 5284-5308. 

$100 (revalua¬ 
tion—July 14, 

1969) 

Count 38 
(172-26th St.) 


Rose Bernstein, 
Behar 

Goodwin— R. 5308-5345, 

$100 (revalu- 12924-12940. 

ation—July 26, 

1969) 

As already noted, <*n 1 ln‘s<“ so-called 
Kapraki requested that the Hernsteins 
wit/, or (ioodwin to lie assigned to <lo 
(hey were so assigned. There was both 

problem proporties 
arrange for danko- 
the appraisals, and 
direct and circum- 


* The jury acquitted all defendants in connection with the alleged bribery on 

counts 29-30 and 33-34. 
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stantial evidence establishing the met hods by which the 
Bernsteins accomplished this.* On various occasions, Flor¬ 
ence Behar went to Harry Bernstein’s office and handed 
him some of Kapraki's appraisal applications, saying ’ bew¬ 
are the Kapraki applications." Later in the day Bernstein 
would return these applications to Behar, asking her to de¬ 
liver them to the FHA (It. 1071*8-10803).** *** Kita Azzarella, 
Bernstein’s secretary, also delivered documents to !■ IIA em¬ 
ployees, including among others Herbert Cronin, at the re¬ 
quest of Rose Bernstein (R. 1I143-1414.*). Haring the 
period of time involved herein Cronin would give appraisal 
applications submitted by Lantern Service f orporation 
(both initial appraisals and revaluations) directly to Good¬ 
win, or to Rose Cohen with a direction to assign them to 
Goodwin or dankowitz. This procedure was at variance 
with the regular procedure for assigning eases i R. 12751- 
12761*. 14240-14258, 14275-14280). Further, from March 
11*61* through 11*71 Cohen received bribes from Rose Bern¬ 
stein in return for assigning cases to particular appraisers, 
especially Goodw n and -lankowitz i R. 14280-143131. 


* These arrangements for the assignment of a particular 
appraiser to a particular case also apply to the properties pievi- 
ously discussed in which Jet Warehouse, Inc. had a financial intei- 
est either as owner or second mortgagee. However, the matter 
is specifically discussed here in connection with the Kapraki 
properties, as it played a critical role in these defendants aiding 
and abetting Kapraki’s payments of bribes. 

** Since under normal or regular procedure there was no 
reason for Bernstein to see these appraisal applications at that 
time, the jury might properly infer that Bernstein did something 
with them in furtherance of his plan to arrange for the assign¬ 
ment of a particular appraiser (R. 20556-563). Indeed, Harry 
and Rose Bernstein often called Cronin to discuss appraisals 
(R. 10844-10874). 

*** In light of her relationship with Goodwin, Cohen, Jankowitz, 
Cronin, and others in the FHA, small wonder that Rose Bern¬ 
stein referred to herself as “Mr. I- HA (R. 10911). 






3. Submission of applications containing false 
statements on the Kapraki properties 

a. Kapraki s introduction to Eastern Service 
Corporation (Cardona and Behar) and the 
use of FHA financing, 

In May 1 llt»7 Ortrud Kapraki opened an office at 4X05 
l ilth Avenue in the Kay Ridge section of Brooklyn.* She 
formed the 4Nth Street Realty Company, Inc. Kapraki had 
difficulties in obtaining conventional financing with respect 
to her initial activities as a real estate broke- there, because 
the prospective purchasers did not have sufficient funds to 
cover the substantial down payments required in conven¬ 
tional mortgage financing lit. 3034-3041). 

Then in the summer of 11)67 Kapraki met Melvin Car¬ 
dona in connection with one of her conventional real estate 
transactions. Kapraki told Cardona about the difficulties 
which she was having. Cardona, who worked on a commis¬ 
sion basis as a mortgage solicitor for Eastern Service Cor¬ 
poration, then told Kapraki about Eastern Service Corpora¬ 
tion and the FHA. He explained that only small down 
payments were required in FHA financing. He told Ka¬ 
praki that Eastern Service Corporation was the first and 
the largest lending institution in tin- business, and that it 
accepted any kind of houses. He explained the procedures 
in upplying for an FHA appraisal on a property, and en- 
< ourageil her to do so through Eastern Service Corporation 
(R. 304141047, 6357). 

Prior to moving to Brooklyn, Kapraki operated as a real 
estate broker and speculator in the Ridgewood section of Queens. 
She had induced a number of people in that area to invest in 
second and third mortgages, on which she was a comaker. There 
came a time when the mortgages went into default and the 
houses were foreclosed. The holders of the second and third 
mortgages lost their substantial investments. Accordingly, Ka- 
Draki decided to move to a new area (R. 3026-3035, 5491-5510). 





During the period from the summer 1067 until the spring 
1068 Kapraki began making applications for I'll A apprais 
a Is and mortgage insurance through Eastern Service Cor¬ 
poration. Slu* worked with Cardona on those appli¬ 
cations. Cardona explained the procedures involved 
in making a credit application to the FHA. lie further 
told Kapraki that it was part of his duties to cheek on the 
prospective hums as to whether they were qualified, and 
that the FHA relies on the truth of the information Eastern 
Service Corporation places in the credit applications, lie 
stated that in order to qualify, the buyer’s yearly income 
should be at least half of the mortgage amount. Despite 
Kupraki’s efforts, as of March 1068, none of Kapraki's 
transactions had been approved by the FHA (11. 3047-3056, 
3077-3088). 

Kapraki complained about this to Cardona, who set up 
an appointment for her with Florence Behar to discuss a 
particular case. Kapraki went to Eastern Service Corpora¬ 
tion with the three prospective co-buyers, and met with 
Behar. Behar told Kapraki that she had set up an appoint¬ 
ment with the I'll A for the purchasers, that she (Kapraki) 
should pose as a buyer herself in order to go in with them 
to the F11A, and that they should insist that they want 
and need the house badly. Although Kapraki followed this 
advice, the I'll A credit examiner rejected the application. 
Very upset, Kapraki returned to tell Behar what had hap¬ 
pened. Behar offered to “help Kapraki out" on her cases. 
Kapraki offered to pay Behar for the help. Behar agreed to 
accept f5(l or $75 per case. Thereafter Behar went over 
several of Kapraki’s pending applications, discovering that 
the applications were incomplete. Behar told Kapraki 
what other papers were required bv the FHA. 
By .June 11)6!) these six or eight applications had 
been approved by the FHA , and, after the closings, 
Kapraki paid Behar the $50 or $75 per ease. ( B. 3088- 
3101!. | Behar also suggested to Kapraki that it would 
be a good idea to give the “processing girl" who worked 
on the particular case $15 after the closing. Kapraki 
agreed (It. 3103). Thereafter in June or July 1068 Behar 
told Kapraki that one processing girl should handle all her 






, as ‘‘ s - Ik ‘ hur “Signed I‘at Bucklev, an experienced 

z-ur - r *. *?• 

' «> <" pa.\ her f.,0 per case (It. 3113-3114) .* 

At tins point in time, in the summer H»6.s, Kapraki was 
an ideal position. She knew that Behar and Bucklev 
"' l>e ' llle ,he processing of her case,, Moreow as 

k r: r shi ’ couw ** * ^" 

pi" lu ul.ir property, because upon reoucst f t 

• - Bernsteins would arrange to have Goodwin or Jankowlti 

• " M“d *<> fond net the appraisal. Therefore, if she was 

'. al, 1 1 '' to ,i “ li Hvew with Nufflcient income to he 
>V the FIIA ’ - s,u ' saw ““ "PiKirtunity for big profli. 

b. Development of the Cardona-Kapraki rela- 

,0nS ,. l P m In ^ at| ng the mortgagors' credit 
standing. 

BaHona and Kapraki embarked on a program of Hading 
>< . .is and mean, to falsely create at least the appearand 

T 'T' W °" th<> PHA aspirations. The program 
*'• * d ' «as a gradual process, one step at a Hme 

. Ste,, , be t lng devi8ed t0 meet « specific problem that’ 
. . " a, h 8te P evolving that much more of a fraud. 

laitially, when Kapraki’. prospective purchasers did no, 
•aw- sufficient income to meet the FHA requirements Car- 
,0 " J ' aaggested that the purchasers ask a relative to act 
as a co-buyer. When the buyers had difficulty in finding •, 
:"ve ' vl,Iln g to ac * as a co-buyer, Cardona suggested that 
he pureliters find a friend who was willing m be n o 

r « a " affldavit -toHng that they were cousins 

, Sj ,U)88 , ) - Thls ^o presented difficulties. Cardona 
hen suggested that the purchasers get part-.. Joh.wo.-k 

Z: £? ?Ud : WheU Ka,l,aki "“to-W car- 
" ,af the 1 HA paired verification of such emplovment 





had been working there for two years, even though this was 
not the ease. Kapraki tried this, but her purchasers were 
generally unable to obtain second jobs. Cardona then sug¬ 
gested that the purchasers might know somebody, such as 
their local grocer, who would be willing to do them a favor 
and state that the purchasers work for him part time, even 
though they did not. However, the purchasers were unable 
to find anyone to do that, so Kapraki herself began to obtain 
false verifications of non-existent part-time jobs from various 
merchants she knew in the community ( R. 3273-3275) (see, 
eg., (In' schedule as to counts 2-3 and 4, infra at p. •Ml. 

Then in Seotember-Oetober 1968 Kapraki heard that the 
word was getting around on the street that Kapraki would 
make up a job so that one could buy a house. Worried, 
Kapraki related this to Cardona. Cardona told Kapraki that 
they no longer needed to have third parties involved to “veri¬ 
fy” non-existent employment. At a recent sales meeting at 
Eastern Service Corporation, at which Harry Hernstein was 
present, the sales manager had announced that there was an 
accountant in the Bronx, Walter Blow, who prepared 
financial statements (profit and loss statements, balance 
sheets | on self-employed applicants. Cardona set up an 
appointment, at which Kapraki and several prospective pur¬ 
chasers were interviewed bv Blow. Thereafter Cardona told 
Kapraki that it was not necessary for the purchasers to be 
interviewed by Blow, that Kapraki should just give Cardona 
the income figure needed for the self-employment and he 
would take care of the rest. Cardona said that Blow would 
make up the rest of the figures. (R. 3724-3735.) From that 
point on, the false employment made up by Kapraki and 
Cardona was usually self-employment “verified” by false 
financial statements I see tin* schedule, infra at pp. di do, as 
to counts 5-6, 7-8, 9, 10-11, 12-13, 14-15, 16, 17, 18-19, 20, 
21-22, 23-24, 25-26, 27, 28, 31-32). 

Then* were other specific problems which arose, and which 
Kapraki, with the help of Cardona, solved. Cardona told 
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Kapraki to write in the contract of sale a down payment 
large enough to cover the difference between the sales price 
and the estimated F11A mortgage amount, regardless of how 
much had actually been paid down. Otherwise, Cardona said, 
the purchaser would have to show that he had enough money 
in the bank to cover the closing requirements; these deposits 
would have to be verified by the bank. Ivapraki's pur¬ 
chasers had no bank accounts. Cardona told Kapraki that 
the purchaser should sign an affidavit stating that he had 
saved the money for the down payment from his savings in 
the past five years | H. 3221-3229). 

Another method to cover the mortgagor's required in¬ 
vestment at the closing (see boxes 15 and 12 on the form 
2900. C. 1129) which Cardona taught Kapraki involved the 
use of a false escrow letter, stating that money was being 
held in escrow for the closing of the house. Since Kapraki's 
purchasers did not have sufficient money to place in escrow, 
Cardona told Kapraki to take the stationery of one of her 
lawyers, have it printed up, type the escrow letter and 
forge the lawyer’s signature. Kapraki did this (H. 3253- 
3265).* 


Cardona also gave Kapraki advice about the number of 
dependents and the age of the prospective mortgagors. Car¬ 
dona told Kapraki to minimize the number of dependents, 
lie told Kapraki that if a buyer was too old, make him a 
little younger; if too young, make him a little older (If. 
3540-3545). 


* Despite these measures, it was necessary from time to time 
for Kapraki, Cardona, and Buckley to make changes in the 
original figures as to sales price ant' down payment contained 
in the contract of sale. Finally, Buckley told Kapraki to leave 
these figures blank. She would fill in the appropriate sales price 
and down payment at the time she prepared the application for 
a firm commitment (R. 4535-4538). 




32 


Cardona and Buckley made another suggestion to Ka- 
praki to help maximize her profits. It was suggested that 
the applications be made under section 221(d) (2) of the 
Housing Act, rather than under section 203. Cutler the 
former section the government would insure a mortgage in 
an amount which was 97 percent of the FHA value. Thus 
the required down payment would be smaller, the mortgage 
amount higher, and Kapraki's profit larger (K. 3309-3312). 

Buckley also had some advice for Kapraki as to how to 
inflate the apparent income of a prospective purchaser. Since 
the mortgagors generally were buying two or three family 
houses, they would be getting some rental income from the 
house which the FllA would consider in determining 
whether total income was suflicient. Buckley told Kapraki 
to leave the actual rental income out of tin* contract of sale. 
Then she (Buckley) would make up a rental income to 
inflate this monthly income of the mortgagor. Thereafter, 
Kapraki and Buckley followed this procedure, with Buck 
ley creating false statements as to rental income. (B. 3324 
3354.) 

c. Specific instances of false credit applications 
in furtherance of the Cardona-Kapraki 
scheme. 

Kapraki and Cardona developed a certain pattern in the 
procedures which they followed. Kapraki would interview 
the prospective mortgagor in her office. She questioned the 
mortgage applicant concerning credit information, including 
his employment and income.* If this income was not sufti- 


* On some occasions the name of the mortgagor was itself 
fictitious. Kapraki met some individuals who wanted to purchase 
more than one house (e.g. Charles Bianchi, Roberto Rodriguez). 
However, if the mortgagor did not occupy the house, the mort¬ 
gage amount would only be 85 percent of the amount applicable 

[Footnote continued on following page] 
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lient to obtain an I'll A insured mortgage on the pro|K*rty, 
Kapraki determined bow mueh more income was required. 
As to third-party employment, Kapiaki herself made up the 
false part-time job and arranged to obtain the false verifica¬ 
tion of employment. As to self-employment, either Ka- 
praki, Cardona, or both of them together determined the 
nature of the false business which they would make up 
for the particular mortgagor. Kapraki gave Cardona the 
income figure which was needed for the mortgagor to meet 
the F1IA requirements. Kapraki also gave Cardona money 
to obtain the false financial statements.* Cardona took the 
name and address of the applicant, the false self-employed 
business, and the income figure (which was in round num¬ 
bers) to the accountant in the Bronx | It low, and later 
-lose Almd**l, and returned with full-blown financial state- 

if the mortgagor occupied the house (R. 4014 1 . This would re¬ 
duce the profit potential. So Kapraki and these individuals made 
up fictitious names under which the applications were processed. 
After the closings the houses were later transferred to Bianchi 
or Rodriguez (see schedule infra at pp. 34-35, counts 9, 12, 14, 16, 
17, 31). Although Cardona was not specifically aware of the 
fictitious mortgagors, he did participate in creating their false 
self-employment. Moreover, he had initially given Kapraki the 
idea. When Kapraki asked him about a person who wanted to 
buy more than one house, Cardona suggested that Kapraki pro¬ 
cess the second house using the buyer’s mother’s maiden name 
as the buyer's last name (R. 4014). 

* Kapraki paid Cardona $95 for a set of financial statements 
consisting of a profit and loss statement and a balance sheet 
(R. 3740, 3745-3746). She paid $145 for a set consisting of a 
balance sheet and income tax returns (R. 4421). Cardona pock¬ 
eted some of this money himself, and gave the rest to the ac¬ 
countant i R. 5457). Kapraki usually paid the money to Cardona 
in cash, but sometimes by check. Kapraki’s testimony in this 
regard was corroborated by the introduction in evidence of these 
checks (R. 4542-4513. 4548-4567*. 

** In March 1969 certain events took place which led Kapraki 
and Cardona to use another accountant in the Bronx, Jose Abad, 
to prepare the false financial statements instead of Blow. This 
will be discussed infra at p. 41. 
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ments l profit mul loss stiitiMiicnts. balnneo sliinds, mid Inter 
income tax returns i. Kapraki also made arranjicnumts tor 
the mortgagor or someone posing as tin* mortgagor to make 
a credit call to 1>& II. and give the I) & I*, rejiorter the false 
information as to employment and income. The following 
schedule illustrates the results of this relationship on the 
substantive counts in the indictment: 


Count 

Date* 

h'ulsc Employment 

Mortgagor 

T ranseript 

Counts 2-3** 
(440-41st St.) 

11/27/68 

auto mechanic—American 
Gas Service Station 
(Bocar Service Station) 

lleriberto 

Santos 

R. 3133-3144, 
3221-3235, 
3244-3301, 
3307-3399, 
3520-3522. 

Count 4 
(347-67th St.) 

12/4/68 

butcher helper—Gregory 
Meat Wholesale 

Kaimundo 

Garcia 

R. 3596-3611, 
3633-3690. 

Counts 5-6 
(345-48th St.) 

11/25/68 

self-employed painter & 
decorator (part time) 

(Blow) 

Jose 

Nogucros 

R. 3701-3759, 
3770-3793, 
6073-6701. 

Counts 7-8 
(365-48th St.) 

11/20/68 

self-employed, Ben’s 
Moving Co. (part time) 

(Blow) 

Benito 

Gonzalez 

R. 3797-3808, 
3814-3857. 

Count 9 
(232 Lexington 
Ave ) 

10/28/69 

self-employed, General 
Contractor (Blow) 

Henry 

Marshall 

(fictitious) 

R.3881-3891, 
3924-3942, 
3953-3964. 

Counts 10-11 
(218-52nd St.) 

1/28/69 

self-employed, Body and 
Fender (Blow) 

Fedael 

Rodriguez 

R. 3965-4020. 

Counts 12-13 
(272-57th St.) 

1/20/69 

self-employed contracting 
(Blow) 

Charles 

Arillo 

(fictitious) 

R. 1192-4216, 
4226-4249, 
4283-4294. 

Counts 14-15 
(178-20‘.h St.) 

2/26/69 

self-employed roofer 
(Blow) 

Jose 

Ramos 

(fictitious) 

R. 4415-4428, 
4450-4466, 
4470-4492, 
4500-4520. 


* The date given is the date on which the application for mortgage insurance was 
submitted to and received by the FHA. This is the date charged in each count of the 

indictment. . , 

** Where two count numbers are listed, the second number is a count involving the 
same property in which D & B was charged as a defendant in connection with the 
credit report. The specific information in the schedule, however, relates to the first 
count number listed, involving the application for mortgage insurance. 





Count 

Date 

False Employment 

Mortgagor 

T ranscript 

Count 16 

4/1/69 

self-employed roofer 

Arthur 

R. 4522-4543, 
4548-4585. 

(63 Malta St.) 


(Blow) 

Aikens 
(fictitious) 

Count 17 

6/16/69 

self employed Carpenter 

Bichard 

R. 4586-4607, 

(256-53rd St.) 


and cabinet maker 
(Blow & Abad) 

Bacon 

(fictitious) 

4614-4654, 

6974-6999, 

7575-7579 

Counts 18-19 
(321-48th St.) 

12/23/68 

self-employed D/B/A 
Electrical Contractor 
(Blow) 

Ismael 

Rodriguez 

R. 4654-4675. 

Count 26 

12/3/68 

self-employed Sheltry 

Sheltry 

R. 4675-4680, 

(267-53rd St.) 


Cleaning & Waxing Co. 

(Blow) 

Holmes 

4685-4704, 

7312-7348, 

7355-7358, 

7461-7481. 

Counts 21-22 

1/2/69 

•wife's occupation—self- 

Carlos 

R. 4804-4814, 

(359-57th St.) 


employed dress maker 
( Blow) 

Matos 

4830-4836, 

6885-6913. 

Counts 23-24 
(414-48th St.) 

12/13/68 

years employed* 5 years 
(self-employed cabinet 
maker & carpenter) 

(Blow) 

Francisco 

Rivera 

R. 4836-4855. 

Counts 25-26 

4/3/69 

self-employed dress 

Maria 

R. 1855-4886, 

(416-52nd St.) 


maker (Blow) 

Oquendo 

6829-6869. 

Count 27 

3/27/69 

self-employed alterations 

Nilda 

R. 4907-4935, 

(331-53rd St.) 


(part time) (Abad) 

Rosa 

Ortiz 

4939-4948, 

7149-7171, 

7190-7200, 

7555-7568. 

Count 28 

4/17/69 

auto repair—part time 

Enrique 

R. 4963-4986, 

(338A-20th St.) 


(self-employed) (Abad) 

Perez 

7568-7575. 

Counts 31-32 
(211-53rd St.) 

2/4/69 

self-employed sign 
painter (Blow) 

Otto Spohn 
(fictitious) 

R. 5088-5129. 


* This is the only count on which the self-employment itself was not false. 
However, the mortgagor had only been self-employed for five months. The informa¬ 
tion on the application as to the number of years self-employed and the monthly in¬ 
come from the self-employment was false. 
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d. The Kapraki-Behar relationship regarding 
false credit applications. 

As previously noted, appellant Florence Behar was in 
charge of the processing section at Eastern Service Cor¬ 
poration. As Assistant Vice President, it was her respon¬ 
sibility to sijiii the mortgagee's certificate on behalf of Eas¬ 
tern Service Corporation. Although she did not have the 
authority to refuse to process a particular real estate specu¬ 
lator's transactions, she did have the authority and discre¬ 
tion to report irregularities concerning a speculator's tran¬ 
sactions i It. 113110, 11300-301 i. liehar took a special in¬ 
terest in Ivapraki's applications. She assigned an experienced 
processor, Hat Buckley, to handle all of Ivapraki’s applica¬ 
tions, rather than just put Kapraki in the pool of processors 
(It. 3113-3114). 

During the period from the summer HKiS until March 
1070, Kapraki had approximately 200 closings of F11A in¬ 
sured mortgages at Eastern Service Corporation. After 
each closing, except for those in a short period of time from 
May to .June 1000. Kapraki gave money to Behar by placing 
an envelope in her desk drawer. The amount of money 
varied per dosing. It started out in the spring 1068 at 
fob or 873 per property. Shortly thereafter it increased to 
$150 per property, then to $20(1 per property as of Novem¬ 
ber 1068, and dually to $2a0 per property as of dune 1060. 
The money was usually paid in cash, hut sometimes by 
check. On four occasions in November 1068 Kapraki made 
out a check to cash, put the check in the envelope, and gave 
it to Behar. Behar's endorsement was on the back of these 
checks. On March 17, 1060, and on 10 other occasions from 
September 1060 through -lanuary 1070, out of the proceeds 
due her at tin* closing Kapraki had Eastern Service Cor¬ 
poration draw a check to her in llit* amount of $230 or $300. 
On these 20 occasions Kapraki endorsed the check, put it 
in an envelope, and gave it to Behar. One of these checks 
was endorsed and deposited in the account of Behar and her 
husband. Seventeen of these checks were endorsed and de- 






posited in (lie account ,.r Florence Friedman, Rebar's mai¬ 
den name. Two were cashed with and endorsed by Eastern 
Service <’orporntion. The money represented “tips” to 
Mehar to expedite Kapraki's cases il!. 3101-3102, 311U-3113, 
t.U 1-4332, 1490-4512, 53(11. 5370-5421, 5445-5455, tiOtitl. 0007, 
0077-007S, 111115-1 1033 t. Although there was no “quid pro 
ipto concerning: the submission of false statements and the 
money Kapruki paid Rehar, the money was a strong motive 
on- Rehar to close her eyes and disregard the truth or 
lalsity ol statements in each of the applications on Ka- 
piakis properties which were submitted to the FIIA.* 

I he mortgagor as well as the mortgagee are reipiired to 
certify in the application that all information therein is 
true and complete to the best of their knowledge and belief 
i(\ 1129). However, it was the practice in the industry 
for the mortgagor to sign the application in blank. The in¬ 
formation would be typed in later by the approved mort¬ 
gagee i l\ ll.iSJl. ( ardona. Rehar, and Ruckley explained 
this procedure to Kapraki. Rehar told Kapraki that this 
procedure would avoid discrepancies between what the mort¬ 
gagor stated initially and the information later received in 
the verification of employment form and the credit report. 
Kapraki followed this procedure (R. 3230-3234, 3244- 
3247).** 


It also explains her strong reaction when the FHA rejected 
any of Kapraki s applications. On these occasions Behar became 
very upset, and sometimes threw pencils or paper clips to vent 
her anger (R. 3659-3664). 

: * This procedure had to mislead the FHA. The date typed 
onto the application as the date on which the mortgagor signed 
the application was the same date as Behar signed the mortgagee’s 
certificate (see, e.g., D 1). This left the impression that the 
mortgagor had signed after the information in the application 
had been filled in. Further, it defeated the purpose of the mort¬ 
gagor’s certificate. Finally, regarding Behar’s state of mind, the 
procedure indicates that Behar could not possibly be relying on 
the mortgagor when she certified that all information is true and 
complete to the best of her knowledge and belief. 







Pursuant to 1 HA requirements the verification of em¬ 
ployment form was to lie mailed directly by the approved 
mortgagee to (lie employer, tilled out by the employer, and 
returned directly to the approved mortgagee by the em¬ 
ployer in the enclosed envelope. There was only one exrep 
tion to this procedure. An employee of tin* approved mort¬ 
gagee was permitted to go to the place of employment, have 
the verification form tilled out by the employer, and return 
it to the approved mortgagee. For obvious reasons, the ap¬ 
proved mortgagee was not permitted to give blank verifica¬ 
tion of employment forms to a real estate speculator. Al¬ 
though Cardona. Behar, and Buckley were aware of these 
requirements, nevertheless they gave Kapraki blank verifica¬ 
tion of employment forms ill. 3270-32801. Kapraki was 
thus able to type the false information on these blank veri¬ 
fication of employment forms herself l see, e.g., counts 2-3 
in the schedule, at p. 34; see also government’s sum¬ 

mation in this regard, 11. 20750-20752). 

Two of the third-party employers which Kapraki used 
as false employment were the Bocar Service Station and the 
Gregory Meat Wholesale business. The owner of the gas 
station had purchased a house from Kapraki. The brother- 
in-law of one of Kapraki's employees owned the Gregory 
Meat Wholesale business. In the summer and fall of 1908 
Kapraki arranged for them to falsely verify employment on 
several applications, paying them #511 per application for 
the false verification (see counts 2-3 and 4 in the schedule, 
xnjirti t .* The fact that several persons who apparently worked 
at the same place were purchasing houses at about the same 
time aroused the suspicions of the 1> & If reporters (It. 7929- 
7950, 9088-9091). After receiving a call from I) & B about 

* As can be seen by the dates set forth in the schedule on 
which the applications in counts 2-3 and 4 were submitted to 
the FHA (11/27/68, 12/4/68), Kapraki had used the false em¬ 
ployment therein several times prior to the submission of the 
particular applications involved in those substantive counts. 





this, I Sell ar called Kapraki and said that 1) & It was ques¬ 
tioning whether so many prospective purchasers actually 
worked at the linear gas station. Itchar said, ‘‘they all work 
Mliere, don't they?" Kapraki replied that they did. Beliar 
accepted Kapraki's word, and did not send an employee of 
Eastern Service Corporation out to the gas station to check 
with the supposed employer. When Kapraki told Cardona 
about this event, Cardona told Kapraki to insist that they 
all work there, hut that she shouldn’t use the same place all 
the time (It. BUST-BUDO ) .* 

The use of verification of employment forms to falsely 
verify a part-time job in order to build up an applicant's in¬ 
come did not guarantee that the FIIA would accept the ap¬ 
plication. In the summer or fall 11168 the FIIA rejected 
such an application. It did not consider the part-time job, 
because the applicant earned more money on his part-time 
job than on his full-time job. In order to avoid suspicion 
in the future, Beliar told Buckley to list the higher-paying 
job in the application as the full-time job, and the lower- 
paying job as the part-time employment. This was done on 
the application in counts 2-3 of the indictment (II. 3321- 
3323, 2<i7.">3).** 

As previously noted, in September October 11168 Kapraki 
began to use lictitious self-employment “veritied" by fimin- 

Indeed, on the application in counts 2-3 Kapraki listed the 
name of the gas station as American Gas Service Station, because 
she was afraid someone would catch on if she used the name 
Boear Service Station too often (R. 3280-3283). However, it 
was clear to Behar if she read the file that it was the same 
gas station, as the credit report mentioned both names—American 
Gas Service Station and Bocar Service Station (R. 3300). 

** An examination of the applications and credit reports indi¬ 
cates that fictitious part-time employment was listed as the full¬ 
time employment, and the actual employment listed as part-time 
employment, on the applications in counts 2-3, 4, 10-11, 18-19, 
and 20. 
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cial statements prepared by I Slow on her transactions. In 
the fall or winter 1 !M*S Fey, who was looking at the appli- 
eations on Kapraki's properties after the closings for the 
purpose of selling the mortgages to a permanent lender, be¬ 
gan to get suspicions about Kapraki s transactions. On oc¬ 
casion he also saw Kapraki's mortgagors at the closings, llis 
suspicions were based on his observations that most ol 
Kapraki's mortgagors were self-employed “verified ’ by 
financial statements prepared by one accountant (Walter 
Blow), that despite having a substantial self-employed busi¬ 
ness for many years they spoke only Spanish, and that 
there were too many delinquencies on Kapraki s properties. 
Fey saw about btl applications containing Flow's financial 
statements “verifying” self-employment. lie said that he 
would have to be stupid and naive not to realize that some¬ 
thing was wrong, lit. lt)7li<i-7-S. 10743-7.>S, 1(1774, 11021), 
1 KKUJ, n:iS!t. 11 .VJd-.Tjri. I l.char was a competent, experi¬ 
enced processor who saw these same tiles whim she signed 
the mortgagees certificate. She spent hours with Kapraki 
going over these tiles* (See. c.g., It. 10td.I-i.54, 1 1408-.»02, 
14156-17,8.) In the fall or winter l!MiS Fey had a conver¬ 
sation with l.char about Kapraki s transactions, hey told 
Hehar that he thought that Kaprttki's deals were “phonies”. 
Behar replied, “This is what Mrs. Kapraki gives us." Fey 
retorted. “Florence, let's stop the bullshit. You know as 
well as I that these deals are phonies” (It. 10772-10777,I. 
After this conversation, Hehar continued to sign the mort¬ 
gagee's certificate on Kapraki's transactions without raising 
any questions. 


* Further, in the fall 1968 Behar suggested to Kapraki that 
thev become partners on certain houses and split the profits 
thereon (R. 3872-3878, 3954-3963). In December 1969 or Jan¬ 
uary 1970 Behar suggested to Kapraki that she form another 
corporation, so that the FHA would not know she had so many 
deals being submitted to the FHA. Kapraki did this. On Behar’s 
suggestion, Kapraki at first signed her name on behalf of the 
new corporation illegibly on the papers. Then she used her maiden 
name (R. 5423-5428'. 
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J'hure came a time when Fey issued instructions to 
Kapraki and to the processing department that the cor¬ 
poration would no longer accept financial statements pre¬ 
pared by Walter Blow (II. 4603-4605, 11508-514). Fey 
issued that instruction in March I960 (It. 4919).* When 
lvapraki told Cardona about the problem, Cardona said that 
be would make arrangements to obtain the financial state¬ 
ments from another accountant whom he knew (It. 4606). 
In March 1969 Cardona did recruit another accountant in 
(he Bronx, .Jose Abad, to prepare the financial statements. 
Cardona gave him the name of the mortgage applicant, the 
type of self-employment, and a Hat figure as the net profit 
of the business. Cardona told Abad to make up the rest of 
the figures in the financial statements, just as Blow had 
done. He gave Abad a sample set of financial statements 
prepared by Blow. Cardona assured Abad that nothing 
would happen, that this way everybody is making some 
money t R. 7550-7554, 7570, 7580, 7590-7592). Cardona paid 
Abad $30 or #40 in cash per set of financial statements l R. 
7552-755.'!, 7565).** During this period of time Abad never 
met Kapraki, and talked with her on the phone onlv once. 
Cardona told Abad to deal only with him (R. 7573-7575, 
4619-4622). On only one occasion did Abad ever talk to 
the mortgage applicant on whom he was preparing tin* 
financial statements. This conversation took place on the 
telephone. Abad was unable to obtain any financial in¬ 
formation from the applicant, and made up the figures (R. 
4619-4622, 7596-7597. 7618-7622, 767<H. Cardona and Ka¬ 
praki used financial statements prepared by Abad on ap¬ 
proximately 10-15 instances (R. 11570). The result of the 
Kapraki-Cardona-Abad relationship is shown on the ached- 
■tie, hii/hv at p. 35, in counts 17. 27, and 28. After Blow's 


Shortly thereafter the accountant Blow died in a fire at 
his house (R. 4615-4616). 

** As noted earlier, Kapraki paid Cardona $95 or $145 per set, 
depending on whether income tax statements were included. 
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ouster, Behai- continued to sijjn without question tlie mort¬ 
gagee’s certificate on these applications containing financial 
statements prepared by Abad, despite the fact that they 
involved the same pattern as the Blow statements. How¬ 
ever, in -May 1969 Behar did use her leverage in an attempt 
to increase the amount of money Kapraki was paying hel¬ 
per case. Behar said that her work was worth a lot more 
money. Although at first Kapraki agreed to increase the 
amount to $750 per case, they finally reached agreement on 
$250 per case (R. 4931-4340). 

Behai's state of mind toward Kapraki's transactions was 
also reflected by her concern that the “right man” in the 
F11A examine the credit application.* On one occasion, 

when Kapraki asked Behar why a particular applicatii.. 

Behai's desk had not been submitted to the FI4A, Behai- 
told Kapraki about the importance of having the “right 
man" examine the application; that person was not in the 
I’ll A office that day (It. 4454-4455). 

On another occasion a question was raised as to so many 
applicants being self-employed, making a decent income, and 
vet not having any telephones to conduct their business.** 
Cardona called Kapraki and told her that Behar would be 
calling about this question. Cardona told Kapraki to tell 
Behar that the applicants were self-employed, that they 
were hard-working people and did not need telephones, that 
their customers came to the homes of the applicants. When 
Behar questioned Kapraki about the matter, she answered 
Behar as Cardona had suggested. Behar replied. “As long 


* There was no direct evidence at the trial that any FHA 
credit examiners were being bribed by Eastern Service Cor¬ 
poration. However, there was circumstantial evidence to that 
effect—evidence that credit applications were improperly assigned 
to credit examiners John Denis and Ann Dupre (R. 12951-955, 
14145), and evidence that Dupre was seen in Bernstein’s office 
at Eastern Service Corporation (R. 14147, 14156). 

** Presumably the question was raised by the D & B reporters 
(see, eg., R. 8079-8081a, 8113-8111, 8126, 8993, 9635, 9642). 


its you say so, okay” (R. 4628-4631). Behai- accepted this 
;il»siii«i explanation by Kapraki, instead of sending an em¬ 
ployee of the corporation out to check with the mortgage 
applicant. Indeed, when the same question was raised on 
ihe telephone by the FHA credit examiner, John Denis, 
Behar gave the same explanation as Kapraki had given hei 
1 R. 1631, 1458-4461). Later, on another application, when 
'I"' |,,IA requested in writing that the question of the lack 
ol any telephone be clarified, Behai- told Kapraki to type up 
an allidavit setting forth the same explanation and have the 
applicant sign it (R. 4634-4643). Even after a written 
request for clarification by the FHA, Behar still did not 
take the simple step of sending an employee to the ap¬ 
plicant s house to check on the business. 

finally, the state of mind of those persons associated 
with Eastern Service Corporation is reflected bv their actions 
with respect to I) & B. Behar, Buckley, and Rose Bern- 
stem (Rose Shorenstein) all called D & B from time to 
time regarding problems with the credit reports. They 
complained about the manner in which the credit reports 
were written, demanded that the reports with negative in- 
lnrination be changed so there would not be problems in 
llie FHA accepting the reports, and wanted the processing 
ol the credit reports to be expedited regardless of the dif. 
limities encountered by D & B in verifying the information 
IR. 8i07, 8860-8866, 8898-8913, 8924-8957, 9034-9039 9052 
9105-9106, 9301- 9304, 9307-9309, 9601-9602, 9676-9689, 

10089-10101, 10364-10375). In a conversation with I) & B’s 
reporting supervisor, David Miller, Behar threatened to 
terminate Eastern’s contract with D & R if the negative in¬ 
formation was not removed (R. 10099). On two occasions 
liehar complained to Fey about the tardiness of the credit 
reports. Fey called Prescott and threatened to terminate 
Eastern’s contract with D & B unless the credit reports were 
expedited (R. 10814-10827. 10841-10842). There were manv 
occasions when the initial credit report on a mortgage ap¬ 
plicant did not mention the fictitious part-time self-employ- 


meat. On several occasions when this happened, Behar 
called Miller at D & B’s office, and complained. Behar said 
lh.it the applicants had inentioned tin* ** self-emplovinent in 
tlicir conversations with the D & B reporters, and that the 
reporters did not mention it in the credit reports. She 
threatened to take away Eastern's husim *SS if I) & 1! did not 
include the self-employment. After the applicants made a 
second credit call to Eastern Service Corporation, another 
credit report was issued referring to the self-emplovinent 
lit. 414.1-41 r»S, KIOoS-KMNiti, 10099).* There did cornea time 
in the fall of 1000 when Eastern Service Corporation began 
to use another credit company to prepare most of its credit 
reports. Harry Bernstein issued the instruction in this 
regard to Behar. Behar explained the reason for this 
change to Kapraki—I) & B wasn't preparing tin* reports 
fast enough, and was not including the “right" information 
in the reports i It. .*11’l-.'tlJL’iC* 

It is clear that then 1 came a time fairly early on when 
Florence Behar and through her. Eastern Service Corpora 
tion. adopted a second object in the conspiracy to Hr. art Un¬ 
lawful operation of the FHA program—the second object 
being the submission to the FIIA of applications on Ka- 
praki's properties containing false statements. 

e. The Bernsteins' relationship with the false 
credit applications. 

The relationship between the Bernsteins and Kapraki on 
the bribery aspect of the conspiracy, which began in the 
summer 1968, has previously been discussed. As noted 

* Cardona. Buckley, and Behar also gave Kapraki advice 
as to how to avoid problems caused by outstanding loans and 
judgments which her mortgage applicants had (R. 4160-4180). 

** In light of the issues on appeal, only passing reference has 
been made herein concerning the evidence involving D & B. For 
an overview of the evidence implicating D & B. see the govern¬ 
ment's summation in this regard (R. 20855-21092). 





'f lier, Harry Bernstein was the president and sole stock- 
liolder ol Eastern Service Corporation. As such, he set the 
corporate policy of Eastern Service Corporation. Bernstein 
l,im l Fl ‘- V as a vice President, and gave him more and more 
responsibility. Eventually Fey was placed in charge of the 
origination department. Fey reported daily to Bernstein 
1 mircrning the business of the corporation,' including any 
problems that came up (R. 10628-636, 10653-601, 10007-600 
11049-050). 

As noted earlier, in the fall or winter 1908 Key's suspi- 
eions were aroused concerning Kaprakis transactions How- 
ever, Fey did not have the authority to terminate tin- cor¬ 
poration s relationship with Kapraki (R. 11390, 1 1500 ). Fev 
, - |'<-"<‘«l his suspicions to Bernstein. Yet, despite the fact 
lhat Bernstein obviously trusted Fey’s business judgment 
(having given Fey more and more responsibility), Bernstein 
brushed off Fey’s advice concerning Kapraki in two critical 
conversations which took place in the spring 1909.* Fey 
i"Id Bernstein about the delinquencies on Kapraki s trails- 
actions, that the mortgagors were not making the mortgage 
payments. Bernstein replied, “We don’t investigate these 
applications, we don’t play detective, we send these applica- 
lions down to the FHA and they decide whether they are 
good or bad applications, we don’t” (R. 10777).** Within 
a month or so, Fey had a second conversation with Bern¬ 
stein concerning Kapraki. Rose Bernstein was also present. 
Icy was upset about Kapraki’s transactions, and told Bern- 


. * For a discussion of Bernstein's profit motive in connection 
with Kapraki s transactions, see R. 20831-20843 

** This conversation took place prior to the instruction Fey 

Tu fina " Cial Statements would 110 longer be accepted 

R. 1127.-11.73). As previously noted, the instruction as to 
Blow was given in March 1969. Moreover, Bernstein's attitude 
toward his affirmative obligation to the FHA is reflected several 
years earlier, when Bernstein told Fey that he should not pass 
judgment on the applications, that’s up to the FHA (R. 10636- 
040.). 






sti'in that dealing with Kapraki was hurting the company. 
IVy told Bernstein about the delinquencies on her accounts, 
and said that he believed the Blow linaneial statements were 
‘•frauds”. Fey urgently advised Bernstein that the company 
should stop processing Kapraki’s transactions, that it would 
come back to haunt them. Bernstein asked Fey what he 
was getting so upset about, and said, “Look, we get hei 
applications, we receive them, we process them, we send 
them down to the FHA and it is for them to decide whether 
it is a good application or a bad one.” Rose Bernstein com¬ 
mented to Fey, “do [you] realize how many points Lastern 
Service charges Mrs. Kapraki on her applications?" Fey 
said that that was beside the point <R- 107<S-10<M’a, 

11 555-11558.) * 

The corporation continued to process Kapraki s applica¬ 
tions ( R. 10795-1079b I .** Thus then* came a point in time, 
at least bv the spring 1969, when Harry and Rose Bernstein 
adopted the second object of the conspiracy in connection 
with Kapraki’s properties—the submission to the I* HA of 
applications containing false statements. This was in fur¬ 
therance of the criminal scheme to thwart the lawful opera¬ 
tion of the FHA program. 


* The attitude of Rose Bernstein toward the truth or falsity 
of statements contained in credit applications submitted to the 
FHA is also reflected by her conversations with I) & R em¬ 
ployees. referred to earlier. The attitude of Harry Bernstein in 
this regard, particularly toward Kapraki’s applications, is also 
reflected by the leverage he used in attempting to get Kapraki to 
make mortgage payments on behalf of her delinquent mortgagors 
which she had no legal obligation to pay (R. 4797-4800; als " 
4756-4769) It is further reflected by his reaction to I) & 
when he was specifically told about the problems D & B was 
having in verifying information in the credit reports (R. 1016.)- 
10177), and his decision to start using another credit company 
to prepare the credit reports 'll. 5421-5422). 

** A vear later, in March 1970. after Kapraki s departmental 
hearing which resulted in the revocation of her real estate license, 
Kapraki was told that Eastern Service Corporation would no 
longer process her applications (R. 5465-5468, 10782a-1078 ). 


f. Summary. 

Although Kapraki and Cardona were the ones who 
actually created the false information as to employment and 
income, it is clear that acting alone they could not have 
iiccn successful in their scheme. Kapraki needed an ap- 
l»ro\od mortgagee whose chief processor, even after her sus¬ 
picions were aroused regarding false information, was will¬ 
ing to consciously close her eyes and ignore the truth or 
falsity of the statements in the credit applications. Kapraki 
needed an approved mortgagee whose president, even after 
his suspicions were aroused, was more interested in keep¬ 
ing a speculator's volume business than in fulfilling his 
anirmative duty to the FIIA. Finally, Kapraki needed the 
context of mortgages insured by the FIIA; for only in such 
a context, where the risk of default has been transferred 
from the approved mortgagee to the FIIA, will a mortgagee 
lie so willing to look the other way and act recklessly in 
connection with the truth or falsity of credit information 
on a mortgage applicant. 





POINT I 


The false statement counts of the indictment suffi¬ 
ciently charge a crime.* 

Appellants Ham Bernstein, Hasten. Service Corpo¬ 
ration, Behar and Cardona contend that the false state¬ 
ment counts under 18 C.S.C. $ 1010 fail to sufficiently 
charge a crime. The grounds for this attack are: (l) 
failure to specify or identify the statements alleged to 
lie false; and i L* i failure to allege the essential element 
ol knowledge that the statements were false. 

( 1 ) 

There were IS lalse statement counts in the redacted 
indictment involving one or more of the appellants herein. 
As »ubni Med to the jury, appellant llarr.v Bernstein was 
charged as a defendant and convicted on one of those 
counts; appellants Eastern Service Corporation and Behar 
were charged and convicted on all IS counts; appellant 
Cardona was charged and convicted on 17 of those counts. 
The form of each count is identical, differing only as to 
the date on which the crime is alleged to have been com¬ 
mitted, the particular defendants named therein, and the 
property address as to which the application relates. 

( ounf 1 wenty-h ive of the redacted indictment reads as 
follows :** 

On or about the 3rd day of April IRISH, within 
the Eastern District of New York, the defendants 
Rose Bernstein, also known as Bose Shorenstein. 
Harry Bernstein, Florence Behar, Ortrud Knpraki. 
Mel\in ( ardona and Eastern Service Corporation, 

* In response to Point IV of Bernsteins’ brief. Point III of 
Behar’s brief, and Point IF of Cardona’s brief. 

** Count 25 is selected as an example only because it is the 
count in which all four appellants herein were charged and con¬ 
victed. Although appellant Rose Bernstein is also named in the 
count, the count was dismissed against her on consent at the end 
of the government's case (R. 15487;. 


for the purpose of iuHuencing the Federal Housing 
Administration of the Department of Housing and 
l rhan Development to insure a loan and advance 
of credit by the defendant Eastern Service Corpo 
ration, did knowingly make, pass, utter and publish 
a se statem its in an application lor mortgage 
insurance m ropert.v located at 41(5 52nd Street 
Brooklyn, New York. (Title 18, United States’ 
< ode, § 1010 and § 2). 

At the outset it should he noted that the indictment 
identified the particular false document involved tapoli- 
mho,, for mortgage insurance with respect to a particular 
propertyi, the bill of particulars identified the false state¬ 
ments m that document which tin- government would prove 
at trial lsee T? 722 as to this particular count (count •>() 
"I 'he original indictment); see B 692-820 for particulars 
as to other counts).* and a copy of each application was 

. ,t '“ l to r, '<‘ i"T with the statements alleged to be 

alse cr.-l.fl in red . see. e.g., 1). 1). Appellants contend, 
however, that the false statements are required to be speci- 
bed in the indictment itself. 

The Fifth Amendment to the United States Umistitu- 
'■m. sets forth the right of an accused in a criminal prose- 
ration to nil indictment by a grand jurv. The Sixth 
Amendment provides that “in all criminal prosecutions 
the accused shall enjoy the right ... to be informed of 
the nature and cause of the accusation . . .” Rule 7(e)(1) 

<>f the Federal Rules of Criminal Procedure implements 
this protection. It provides in pertinent part: 

The indictment or the information shall be a 
plain, concise and definite written statement of (In¬ 
essential facts constituting the offense charged. 

The bill of particulars was provided with respect to the 
counts as numbered in the original superseding indictment (72 Cr 
587) For the convenience of the Court, there is attached hereto 
in the addendum to this brief Shecdule D. setting forth the cor¬ 
relation between the counts as numbered in the redacted and 
original indictment (72 Cr. 587). 




Unit* 7(f| further provide* for the tiling of a bill of 
particulars. 

The primal-,v criteria i>.\ which the suflieieiicv of an 
indictment is to be measured are twofold: Hi whether 
the indictment contains the essential elements of the crime 
and adequate!) informs the defendant of the nature of 
the charge he will have to meet; ami (2i whether the 
charge is sullicienth specific in protect the defendant from 
again being put in jeopard) for the same otl'ense. /{assell 
v. / nitrii state v. 369 r.s. 7lit. 763 61, 82 s. ct. 1038, iui7 
(1962); Wright, Federal I'rartiee awl Frneedurc (Crim¬ 
inal), § 125 <1969|. However, the precision and detail 
once demanded in criminal pleading is no longer required. 
Hale 7(c) was designed to eliminate tin* rules of technical 
and formalized pleading in effect prior thereto, and to 
simplify the requirements of criminal pleading. Wright, 
mi/n'li, at §123. An indictment need do “little more” than 
to track the language of the statute and state in approxi¬ 
mate terms the time and place of the alleged crime. Initcil 
States v. Tram anti , —I-\2d— (2d Cir. March 7, 1975, 
slip op. 2107, at 2151-521; I nitcil States v. Fortunatn, 
402 F.2d 79, 82 i 2d Cir. 1968 i, cert. denied , 394 C.S. 933 
(1969). 

There are three essential elements involved in the crime 
of making falsi- statements in violation of IS C.S.C. §1010: 
the making of a false statement in an application; knowl¬ 
edge that it is false; the purpose of influencing in any way 
the action of the Department of Housing and Urban 
Development. I nitcil States v. Leach, 427 F.2d 1107, 1111 
(1st Cir.), cert, denied , 100 C.S. 829 (1970). It is perhaps 
noteworthy that in setting forth the essential elements 
of a violation of § 1010, the Court in Inacli gave no indica¬ 
tion that specification of (he false statements was a re¬ 
quirement of a valid indictment. Indeed, the Court in that 
case held that it was not an abuse of discretion to deny 
a motion for it bill of particulars specifying the false state¬ 
ments referred to by the general allegations of the con¬ 
spiracy count.* 

* The indictment in that case consisted of two substantive 
[Footnote continued on following page] 
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A It lions'll appellants claim that tin* authorities requiring 
speeificalion of tin* false statements are “abundant" (see 
p. is of Iternsteins' brief; p. 29 of (’ardona’s brief), they 
i He only two eases in this regard — United States v. Bor- 
I"."I, :{(i!t F. Sapp. -SO, 287-89 (1). Del. 1970), and United 
States v. Ih l ine's Mill: Laboratories, hie., 170 F. Supp. 700 
i D. Mass, loot)i.* The district court in each of those cases 
la id that the allegations of the conspiracy count which 
merely paraphrased the general language of IN U.S.C. S 1001 
were not sufficiently particular and were legally insuffi¬ 
cient. However, all the counts in those cases did was to 
set out the elements of the offense in the general language 
ol the statute. Xo further identification was made of the 
particular false documents or false statements involved. 

These rulings were simply applications of the principle 
Ihul where a statute employs broad language descriptive of 
I In* general nature of the offense, the indictment must con- 
,J,i " some additional specification informing the accused 
of the specific offense with which he is charged. See Ibis- 
sell v. Unite,I States, supra, 369 U.S. at 765, 82 S. Ft. at 
1047-1048. The false statement counts herein did contain 

counts which did specify certain false statements and a conspiracy 
count which did not. The motion for specification of false state¬ 
ments was addressed to the conspiracy count. The attitude of the 
( ourt toward a requirement of specification in a bill of particulars 
(that it is not required), even though only reflected as to a con¬ 
spiracy count, supports the government’s position herein. If such 
specification is not even required in a bill of particulars, it would 
tend to follow that it is not required in the indictment itself 
(even a substantive count). 

* The two briefs do go on to state that the “counts of the 
present indictment utterly fail to meet the standards of specificity 
enumerated in” United States v. Tremont, 429 F.2d 1166 1167 
n. 1 (1st Cir.), cert, denied, 400 U.S. 831 (1970) and 'Gevin- 
son v. United States, 368 F.2d 761, 763, n. 3 (5th Cir.), cert, de¬ 
nied, 385 U.S. 823 (19661. The statement is not supported by an 
examination of those cases. The opinions reproduce in the foot¬ 
notes counts containing specification of false statements. However, 
there is no discussion as to whether such specification is required! 
and no enumeration of standards of specificity in this regard. 





such additional specification — the counts were more speci¬ 
fic than those in either of the aforementioned two eases 
cited by appellants. The essence of the crime involved here¬ 
in is the submission of a false document with the requisite 
knowledge and intent. Cohen v. I nited States. 178 F.2d 
r>88, r»91 ((5th Cir. 11)411), vert, denied. 33!) I'.S. 1)20 ) 1 !•.">)) i 
The filing of the false document constitutes the crime. Tripp 
V. I'uited States, 3S1 F.2d 320, 321 (Dth <Mr. 11M17) ; liins V. 
i’nitid States. 331 I".2d •'!!)(). 31(3 {."ith t’ir. t, vert, denied, 
37!) V.S. SSO t 11)01 1 . The counts herein did specify and 
identify the particular false document involved in each 
count—an application for mortgage insurance on a parti¬ 
cular property (c.g.: Count Twenty-Five-—“application for 
mortgage insurance- on properly located at 110 o2nd Street, 
Hrooklyn, New York"). 

Appellants have misconceived the- nature of the speci¬ 
ficity required herein. This is demonstrated by reading 
what they view as the "operative language” in each count 
—that the defendants ". . . did knowingly make, pass, utter 
and publish false statements in an application for mort¬ 
gage insurance . . .” t set* p. 44 of llernsteins’ brief, pp. 
22-23 of Cardona’s brief). What appellants have omitted 
in their view of the operative language is the very particu¬ 
larization which makes the indictment sufficient—the speci¬ 
fication of the property which serves to forever fix and 
identify the particular false document. If each false state¬ 
ment in a document constituted a separate crime, then 
there might be more of a problem with respect to the 
sufficiency of the indictment herein. For then the indict¬ 
ment would not protect the defendant against a later 
prosecution based on another general allegation of false 
statements in the same application for mortgage insurance.* 
However, since as noted above the submission of each false 
document is what constitutes a separate crime, the specifica- 

* It is clear, however, that the entire record of the proceedings 
may be referred to in considering a double jeopardy claim. See 
Wright, supra, § 125 at p. 233. 


110,1 of ,haf «l°eiiin<*iit serves to identify what constitutes 
(lie essence of the crime and protects the defendant against 
any subsequent prosecution based on false statements in 
(lie same document.* 

Conecdedly, as shown by the two district court cases 
celled upon bv appellants, some identification other than 
merely trucking (lie language <>| llie statute is required 
I’he critical question is how much more specification is re- 
qutred. As noted earlier, an indictment need do “little 
more" than to track the language of the statute and state 
in approximate terms the time and place of the alleged 
Cl line. I inter/ States v. Tramunti, supra, slip 0 p. at 2151- 

’ 1 ,lltr(l States v. Fortunato, supra, 402 F.2d at 82. This 
was done herein. 

Appellants have cited no cases directly on point, and 
research has disclosed none in which the question is raised 
concerning a false statement indictment in the exact form 
involved herein. However, Cohen v. United States, supra 
involved an analogous indictment under the predecessor of 
(be statute involved herein, and the holding therein stromdv 
supports the government’s position herein. In that case 
various counts of the indictment alleged that the defendants 
made a talse FHA credit application in that the signatures 
were obtained by fraud and misrepresentation and without 
•i^JMtentii.n or knowledge by the signator to apply for an 

* The Supreme Court has held that an indictment charging 
the mailing of an obscene letter need not specify the particular 
portions which were allegedly obscene. See the discussion in fn 

V ”3 SET “ ,l V, in ,hc 

' “ * V - Lmtc(l t,fates > ™P ra - Although this was apparently 
, d f on an exception, prevailing in obscenity cases, to the usual 
indictment rules, it surely demonstrates that the issue involved 
lerein is not of constitutional dimensions. Moreover, the deci- 
s.ons were made at a time when rules of technical and formalized 

Pleading were in effect. Rule 7(c) put an end to such technical 
and formalized rules. lecnmcai 
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advance of credit. Defendants contended that the indict¬ 
ment was insufficient and did not inform them of the nature 
of the offense, in that the details of the fraud and mis¬ 
representation in obtaining the signatures were not alleged. 
The Court held (178 F.2d at 591): 

Tint this is not a prosecution for obtaining prop¬ 
erty or money under false pretenses, in which case the 
false pretenses must be set out specifically. The 
essence of the crime here is the uttering and publish¬ 
ing of false documents with intent to influence the 
FUA |citations omitted |. The eridential alienations 
as to how the signatures were obtained were surplus- 
ape. The various offenses were fully and clearly 
charged since the counts of the indictment specified 
the rime and place of each transaction, and the utter¬ 
ing and publishing, in each case, of a false credit 
application and note, particular!)/ described, in viola¬ 
tion of the statute. [Emphasis supplied.l 

See also I'ailed States v. Yarano, 113 F. Supp. 867 (M.D. 
I'cnn. 1953); but see United States v. Pierson, 116 F. Supp. 
359 (E.D. Texas 1953) (involving a pre-trial determination 
under a different statute). Similarly in the case at bar 
the essence of the crime is the submission of false documents. 
Anv allegations as to the specific false statements therein 
would be evidential and surplusage. The specification in 
the indictment of the false application for mortgage in¬ 
surance, particularly described by the identification of the 
type of document and the specific property it relates to, 
folly meets the standards of specificity required in an indict¬ 
ment. 

In United States V. Mo, 439 F.2d 751, 756 (2d Fir. 
1971), the indictment charged an obstruction ol the due 
administration of federal laws by giving “false and evasive 
answers” as a witness in a proceeding before the SEC. 
Appellants attacked the sufficiency of the indictment in 
that it failed to specify the false and evasive answers. The 
claim is strikingly similar to the claim of failure to specify 
the false statements made herein. This Court held in 


Uo that the indictment was sufficient. Another analogous 
case is that of United States v. Weiss, 491 F.2d 460. 166 
l2d <’ir. I. cert, denied . — ('.S. —, 95 S. <’t. 58 (1974) 
Appellants therein claimed that the indictment (alleging 
an obstruction of justice by failing to produce certain 
documents before a grand jury) failed to specify in what 
way their conduct was done ‘‘corruptly”. The trial 
court instructed the jury that it must find some affirm¬ 
ative conduct such as destruction, concealment or removal 
"I the documents. Xo such affirmative conduct was speci¬ 
fied in the indictment. This Court in Weiss held that such 
specification was not needed to satisfy the requirements of 
an indictment. Surely such specification of ‘‘false and 
evasive answers” or of “corruptly” is as important to a 
defendant charged with those crimes as is the specification 
of false statements to a defendant charged with the crime 
herein. As in those cases, the indictment herein is suf¬ 
ficient. 


Tin* sulliciencx o| the indictment is not a question of 
whether it could have been made more definite and certain. 
II the indictment meets the minimal requirements of suf¬ 
ficiency and a defendant needs more definite information, it 
can be obtained by moving for a bill of particulars pursuant 
to Utile 7(f). United States V. Debrow, 346 U.S. 374, 376- 
378. 74 S. ( t. 113, 115-116 (1953); Wright, supra, at § 123.* 

Appellants point to an analogy between the crime of perjury 
and the crime of submitting false statements, and claim that in a 
perjury indictment there is a requirement that the false testimony 
be specified. Even if that is a requirement in a perjury indict¬ 
ment, the analogy is not persuasive here. While the essence of 
the crime of perjury is the making of a false statement in the 
testimony, the essence of the crime herein is the submission of a 
false document. Moreover, materiality is an essential element of a 
perjury count, whereas it is not an essential element of the crime 
herein. Likewise, the reference to the form indictments put out by 
the Department of Justice is not controlling or persuasive. There 
is no implication in those guidelines that the form indictment is 
setting forth only the minimal requirements of an indictment; in¬ 
deed, the fair import is that the form indictments set forth more 
than what is minimally required. 
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As lliis <'oni*l noted in tailed Stales v. 1 to, supra, 43!> 
F.2d at 756, n. 13, the “venerable principle that a bill of 
particulars cannot ‘give life to what was (lead when it left 
the grand jury’ [citation omitted] does not mean that we 
must ignore the relief which a bill is designed to provide 
and which [the defendant] received in this case.’’* The 
Court took note of the bills of particulars which specified 
tin* false and evasive answers and the manner in which the 
answers were false, and found that the indictment and bills 
of particulars clearly satisfied the notice requirement of 
the Sixth Amendment. Similarly herein appellants re¬ 
quested and the government provided a bill of particulars 
specifying the statements which the government would rely 
on and prove were false at the trial. There is no claim 
that appellants were misled to their prejudice as to any of 
the false statements proven at trial. Indeed, at trial there 
was no real dispute by appellants as to the falsity of the 
statements; rather the critical issue was whether appellants 
had the requisite knowledge. The indictment as amplified 
by the bill of particulars made crystal clear to appellants 
the nature and cause of the gi vernment’s case and afforded 
them the opportunity fairly and adequately to prepare their 
defense. See also Failed states v. N parting , ."06 I'\2d 1323, 
13f t (2d Cir. 1074 I ; Fnitcd States v. Fortunato. supra . 402 
F.2d at 82. 

Finally, appellants contend that the failure to specify 
the false statements in the indictment allowed the govern¬ 
ment for the purposes of the trial to assign as a false state- 

* The Court went on to note in the footnote that that venerable 
“principle touches not on the defendant’s notice of the case he 
will have to meet, but on his fifth amendment right to be pro¬ 
ceeded against by grand jury indictment. Specificity in the in¬ 
dictment is a corollary of the grand jury right because a loosely 
phrased accusation would allow the prosecutor to proceed at trial 
on a theory which the grand jury had never considered. A bill of 
particulars obviously is no safeguard against such an evasion of 
the fifth amendment. But no such claim is raised in this case.” 
Such a claim is raised herein, and will be met infra. 





ment any of the statements contained in the document in¬ 
volved in a particular count, that there is no way of deter¬ 
mining which false statement in a particular document the 
grand jury had determined was false or whether the same 
statement was considered false by the trial jury as by the 
grand jury.* Appellants cite Stirone v. f'nited States, 361 
U.S. 2I2, SO S. Ct. 270 (I960),** and Russell v. United 
stuteu. su/ini, in support of this argument. 

Appellants have misconceived the “very core of crim¬ 
inality" under (he statute involved herein. The insufficiency 
of the indictment in Russell was based on the failure to 
specify or identify an element (pertinency to the subject 
matter under inquiry) which constituted the “very core of 
criminality” under the particular statute involved therein 
i .‘KiO L.S. at 704, S2 S. Ct. at 1047). The Supreme Court 
noted that the subject matter of the inquiry is central to 
• very prosecution under that particular statute, and that 
guilt depends erucUtlly on what the subject matter of the 
inquiry was. However, under 18 C.S.C. !( 1010 the critical 
element in almost every prosecution (certainly in the 
prosecution against these appellants) is the requisite knowl¬ 
edge and intent; rarely is there a dispute as to what was 

* The application forming the basis of each charge was marked 
as an exhibit before the grand jury and specifically identified in 
each count of the indictment. Hence the prosecutor could not 
change, add to. or substitute for the particular document found to 
be false by the grand jury. Likewise, it is clear which document 
the grand jury found to be false, and that the document con¬ 
sidered false by the trial jury was the same document considered 
false by the grand jury. 

** In Stirone the jury was allowed to convict on a critical 
element specifically not identified by the grand jury. The 
Court stated (361 U.S. at 218, 80 S.Ct. at 274) : “It follows that 
when only one particular kind of commerce is charged to have 
been burdened a conviction must rest on that charge and not 
another, even though it he assumed that under an indictment 
drawn in general terms a conviction might rest upon a showing 
that commerce of one Icind or another had been burdened ” (em¬ 
phasis supplied). 





fals<\ Guilt depends cnicinlh/ on whether a defendant had 
the requisite knowledge and intent. Further, at trial there 
simply was no real dispute by appellants as to the falsity 
of the statements; rather the critical issue was whether 
appellants had the requisite knowledge.* In Russell the 
chief issue (pertinency to the subject matter of the inquiry) 
was the very one left undefined by the indictment.** 


Moreover, in the court's charge the jury was instructed 
to limit itself, in determining whether there were false 
statements in any particular application for mortgage in¬ 
surance, to statements concerning employment and income 
therefrom, and the mortgagee's certificate (<’. -Mill. <>" 
each of the IS specific applications identified in the IS 
substantive false statement counts against appellants, the 
court circled in red the particular statements as to employ¬ 
ment and income therefrom and the mortgagee’s certificate 
which were alleged to be false (see, e.g., 1>. 1). These 
documents with particular portions circled in red were 
read to the jury and given to them for use in their delibera¬ 
tions (<’. alT-.MUiI. Thus, the case as submitted to the jury 
was limited to only those false statements which formed the 
very “guts" of the case—fictitious employment and income 
therefrom, and the mortgagee's certificate. As a practical 


* Appellant Behar explicitly concedes that this was so on p. 35 
of her brief—“there was never any issue as to the fact that the 
statements were false”. 

** Again it is clear that appellants’ argument does not reach 
constitutional dimensions when applied to the indictment herein. 
For the argument was long ago rejected by the Supreme Court in 
Rn8 ev v. United States, 161 U.S. 29, 34, 16 S. Ct. 434. 435-36 
(1896), where the defendant unsuccessfully argued that he was 
entitled to know the particular parts of a document which the 
grand jury had found to be obscene. The constitutional right to 
indictment by a grand jury is satisfied where defendants are tried 
on "minimally sufficient allegations, as to which the giand jury 
has made a determination “that it considers those allegations 
sufficient to warrant the exercise of its prosecuting discretion” 
(see United States v. Cirami, 510 F.2d 69, 72 (2d Cir. 1975)). 





matter, this was tin* “puts” of the ease both before the 
grand jury and the trial jury; in the ease as so limited, 
there is simply no real possibility that there was any vari¬ 
ance between the findings of the grand jury and the trial 
jury. There is simply no real difficulty in ascertaining the 
basic false statements involved in the ease.* 

* Fictitious self-employment (and thus the income therefrom) 
formed the basis of the falsity in the following 15 counts: 5, 7, 9, 
10, 12, 14, 16, 17. 18. 20, 21, 25, 27, 28. 31. Fictitious employment 
by others (and thus income therefrom) formed the basis of the 
falsity in counts 2 and 1 of the redacted indictment. Indeed, in 
some of these counts the person himself was fictitious; as to these 
counts the falsity of the self-employment and income therefrom 
is crystal clear (counts 9, 12, 14, 16, 17, 31). The thrust of the pre¬ 
sentation at trial and before the grand jury was the fictitious 
self-employment “verified” by the Blow and Abad financial state¬ 
ments (15 counts) and the fictitious employment at the Bocar gas 
station aiul the Gregory Meat business (2 counts). 

This leaves only count 23 of the redacted indictment for con¬ 
sideration as to whether there is any possible question as to what 
was considered false by the grand jury. Contrary to the implica¬ 
tion on p. 26 of Cardona’s brief, there was no amendment of the 
Rill of Particulars on any of the false statement counts in which 
appellants were named as defendants (C. 278-280 ). As to count 23 
of the redacted indictment (count 18 of indictment 72 Cr. 587) 
the alleged false statements as submitted to the trial jury were 
the number of years the mortgagor was self-employed and the 
income from»that self-employment. These specifications were so 
made in the government’s Bill of Particulars as to that count 
(B. 720). This was the only count on which the self-employment 
itself was not fictitious—the only count on which there can be any 
question as to whether the grand jury considered false the particu¬ 
lar statements submitted to the trial jury. Kapraki testified at 
trial that the mortgagor Francisco Rivera told her that he had 
been self-employed for 5 months. Kapraki testified that the num¬ 
ber of years employed on the application (5 years) and the income 
from the self-employment were false (R. 4840-4842). Rivera 
testified before the grand jury, and his testimony there was to the 
same erfec-t. So once again we have a situation where there is no 
real question as to a variance between the findings of the grand 
jury and the trial jury. 

The falsity of the statements simply was never a critical 
issue in this case. From start to finish, the critical issue was 
always whether the defendants had the requisite knowledge as to 
the false statements. 






Iii Russell there was confusion and a real difficulty in 
determining what the subject matter of the inquiry was 
(369 I'.S. at 767-768, 82 S. Ct. at 1048-1049). The prin¬ 
ciple of specificity set forth in Russell is limited to a situa¬ 
tion where such a real difficulty is involved. See l'ailed 
Slates v. .l/o, supra-, 4110 F.2d at 756, n. 13; United States 
v. Stennnan, 415 F.2d 1165, HON (6th <’ir. 19091, reft, 
denied, 397 U.S. 907 ( 1970) ; Marshall V. United Stales, 355 
F.2d 999, 1003 (9th Fir.), vert, denied, 385 F.S. 815 (19661. 
It is inapplicable herein, where the false document was iden¬ 
tified and there is no difficulty in ascertaining the false 
statements involved in the case as submitted to the jury. 

Any defect in the failure to specify the false statements 
in the indictment simply did not prejudice appellants here¬ 
in. Since the indictment contains minimally sufficient al¬ 
legations of the essential elements of the crime, there is no 
prejudice, and no substantial right is affected, appellants 
are not entitled to a reversal of their convictions under 
g 1010 on the ground that the indictment could have been 
more specific. See Rule 52(a) of the Federal Rules of 
Criminal Procedure; Russell v. United States, supra, 369 
r.S. at 762, 82 S. Ct. 1046; Harlow v. United States, 301 
F.2d 361, 367-368 (5th Cir. I, vert, denied, 371 F.S. 814 
(1962); Xorris v. United States. 152 I'.2d 808, 810 (5th 
Cir. 1946). 

( 2 ) 

The further contention is made that the 18 false state¬ 
ment counts involving appellants fail to allege the essential 
element of knowledge of the falsity of the statements. How¬ 
ever, this overlooks the fact that each false statement count 
of the indictment specifically charges that the defendants 
“diu knouinpln make, pass, utter and publish false state¬ 
ments” (emphasis supplied). 

Appellants point to the fact that the allegations do not 
follow the form of the statute, which uses the language 
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makes, pusses, litters or publishes any statement, knowing 
'lie same to be false” The contention that there is an 
essential difference between the two forms of language is 
li'volous. An offense need not be charged in the same 
anguage as the statute. An indictment under modern rules 
of pleading is to be given a fair and reasonable construction. 

lie clement of knowledge is sufficiently alleged if the lan¬ 
guage used fairly imports knowledge. Surely the counts 
"■'em fairly advise each defendant that he.is being charged 
wnli knowledge that the statements were false. See Flifted 
■'-tides v. Merlin, 172 F.2d 1002 (2d Cir.i, eert. denied, 412 
r >. 040 (1073i ; Wright, supra. !;§ 123, 123.* 


POINT II 

The evidence was sufficient to support a finding 
of a single conspiracy and to support appellants' 
conspiracy convictions; there was no prejudicial va- 
iance; the court properiy instructed the jury in this 
regard; and the court did not abuse its discretion in 
denying motions for severance.** 


AH appellants vigorously contend that there was a ma- 
iciual variance between the indictment (which charged a 
single conspiracy i and the proof at trial (which appellants 
Haim showed multiple conspiracies). All appellants except 
rill ' <l<,IIM <onk ‘ M, l **»»* «imrt failed to properlv charge 


The counts found defective in Berlin failed to use any lan- 
jriiajfe fa.rly importing knowledge (the words used, “counselled 
and caused , were taken from 18 U.S.C. S2), whereas in the case 
at bar the counts use the word “knowingly”. Indeed, one of the 
statutes involved in Berlin uses the same form of language used 
m the counts herein. 18 U.S.C. S 1014 states in pertinent part- 
whoever knowingly makes any false statement. . . ” Appel¬ 
lants reliance on this case is clearly misplaced 

** In response to Points VI, VIII(a), IX and X of Bernsteins’ 
brief , Point II(C ^ of I*'-bar’s brief, and Point I of Cardona’s brief. 
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the jury on the single conspiracy issue.* Appellants Harry 
Bernstein, Bose Bernstein anti Eastern Service Corporation 
also contend that joinder was improper and that the denial 
of severance motions was error. 


ID 

The conspiracy count of the indictment charged a single 
conspiracy having two objects: ill tin' submission of ap¬ 
plications to the FI IA containing false statements for tin* 
purpose of influencing the F1IA to issue mortgage insur¬ 
ance (in violation of IS I'.S.C. $ 1010» ; and Ci) bribery of 
FIIA ollicials. with intent to influence their official actions 
(in violation of IS I'.S.C. §201). 

Although a claim is made that these two objects were 
unrelated and hence cannot be part of one conspiracy,** 
the chief claim in this regard appears to be that there 
were two separate conspiracies: one conspiracy which in¬ 
volved properties of Mrs. Kapraki (hereinafter “Kapraki 
properties”) and a second conspiracy which involved prop¬ 
erties in which .let Warehouse. Inc., wholly owned by Harry 
Bernstein, had a financial interest either as owner or second 
mortgagee (hereinafter “Jet properties”).*** The claim is 

* Since this claim as to the court’s charge is closely related 
to the other issues discussed under this point, it will be discussed 
here rather than with the portion of this brief relating to the 
court’s charge. 

** Since the two objects were clearly related and only appel¬ 
lant Cardona was not involved in both objects of the conspiracy, 
this claim will be discussed in detail in connection with Cardona’s 
claim herein. 

*** Counts 2 through 38 of the redacted indictment, alleged as 
overt acts of the conspiracy count, involve Kapraki properties. 
These overt acts involve both the submission of false statements 
(§1010) and bribery (§201). Counts 39 through 65 of the 
redacted indictment, alleged as overt acts of the conspiracy, in¬ 
volve Jet properties. These overt acts involve bribery (§201) 
and overvaluation (§1010). 
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made that the criminal activity with respect to the Ka- 
praki properties “Imre no relation” to the criminal activity 
with respect to the -let properties. 

However, the summary of the evidence contained in the 
statement of facts herein shows that this claim is simply not 
accurate. It is submitted that the following diagram ac¬ 
curately portrays the connection between the Jet and Ka- 
praki properties. 



FHA 

(tjoodwin, 

Cohen, and Cronin) 






Thus, as depicted in the diagram, the Jet and Kapraki 
properties were tied together as part of one overall scheme 
not just through the actions of Eastern Service Corpora¬ 
tion (Harry Weinstein), hut also through the actions ol 
the FHA officials involved in the conspiracy. As a result 
of their relationship with the Weinsteins, Grunin and Cohen 
improperly assigned appraisals to Hood win with respect 
to both Jet and Kapraki properties. Further, as a result 
or his relationship with these central figures, Goodwill cor¬ 
ruptly performed official acts with respect to both Jet and 
Kapraki properties, and received bribes in connection with 
these appraisals directly from both Jet (Harry Bernstein) 
and Kapraki. Thus both Eastern Service Corporation 
tllarrv Weinstein) and the FHA employees involved m the 
conspiracy performed their functions throughout the scope 
of the conspiracy charged regardless of whether the proper¬ 
ties were those of Jet or Kapraki. Hence the connecting 
links and common design necessary to establish one con¬ 
spiracy are present in this case. Surely there was more 
than sufficient evidence for the jury to And that a single 
conspiracy was proven. It is perhaps significant that appel¬ 
lants, in arguing that there were multiple conspiracies, have 
totallv ignored the critical role played by the improper 
assignment of appraisals herein. Moreover, they have 
glossed over the role played by Goodwin as to both sets of 
properties, based on bis relationship with the central figures. 
Surely these FHA officials acted in furtherance of what 
they thought was one conspiracy. 

In support of their argument, appellants rely heavily 
o„ h 'olIrak u. v. / u it'd SInten, Jl’S F.S. Tot), (Mi S. Ct. VSM 
iWHIil That case also involved the submission ol applica¬ 
tions for mortgage insurance to the FHA. There were eight 

more separate independent groups with one common and 
kev figure in all of the transactions. None of the groups 
had anv connection with each other, though they all dealt 
with the central figure. The pattern was that of separate 
spokes meeting at a common center, hut without the rim 
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of tin* w 1 h*i*1 to coiiiicct tin* spokes togcther in one con¬ 
spiracy. Therefore, there was a variance between the charge 
of one conspiracy and the proof of eight or more conspira¬ 
cies.* However, as noted abovo, in the case at bar there 
was a connecting link—the rim of the wheel, so to speak— 
in the form of the activities of tin* I MA officials involved 
in the conspiracy. These interrelationships provide a more 
than adequate basis for finding one conspiracy. lilunienthiil 
V, l' h'iIviI Stairs, 332 I'.S. 53b, 558, 68 S. <’t. 248, 257 
il!M7) (distinguishing the Kottrakos case);** luitrd 
Stairs v. Tramanti, sa/aa, slip op. at 2136-2138 (finding a 
single conspiracy involving two spheres of operation based on 

* It might be noted that in the series of 13 indictments in¬ 
volving the Bernsteins and Eastern Service Corporation (72 Cr. 
587-599) the government corrected the very deficiency raised in 
the Kntteakos case. The government determined in good faith 
that there were twelve separate conspiracies all involving the 
Bernsteins and, accordingly, charged the twelve separate con¬ 
spiracies in twelve separate indictments (the 13th indictment, 
72 Cr. 589, involved one substantive count and no conspiracy 
count). 

** Indeed, this is a much stronger case than Blumenthal for 
finding a single conspiracy. In that case the three selling inter¬ 
mediaries (Blumenthal. Feigenbaum, and Abel) who dealt with 
the central figures (Francisco Distributing Company, Goldman, 
and Weiss) did not even know the existence of the real owner of 
the whiskey, and were not all linked together except by the 
awareness of each that there had to be other salesmen paralleling 
their efforts. In this case, Kapraki and Jet (Harry Bernstein) 
both knew Goodwin and were linked together not only by their 
awareness that others beside themselves had made arrangements 
with Eastern Service Corporation to have appraisers improperly 
assigned to them, but also by the fact that each bribed Goodwin 
as part of the common scheme. That Kapraki may have entered 
the scheme substantially after it was initially formed is of no 
moment. As the Court in Blumenthal noted (332 U.S. at 556, 68 
S. Ct. at 256); “conspiracies involving such elaborate arrange¬ 
ments generally are not born full grown. Rather they mature by 
successive stages which are necessary to bring in the essential 
parties.” 
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evidence of interrelationships between the two spheres). See 
also United States v. Hit till, 11(5 F.2d (507, (51!* (Till t'ir. 
1969), ccrt. denied, 519(5 U.S. 1007 (1970). 

‘( 2 ) 

Appellant llehar further contends, even assuming the 
evidence established a single conspiracy, that there was in¬ 
sufficient evidence that she was aware that the scope of the 
conspiracy was broader than her individual participation. 
Appellant points out that “in essence, the conduct of the 
defendant llehar, as established at the instant trial, whether 
guilty or not, related solely to the applications of Mrs. 
Kapraki” (brief, p. 111 . Appellant further argues that even 
as to the Kapraki properties. llehar had no knowledge of 
the criminal activities of 1> & II, the Kapraki — Cardona 
scheme, or Rose Cohen.* Appellant concludes that her 
conspiracy conviction cannot stand under the single act 
doctrine reasserted by this Court in United States v. S/>er- 
Hng, su/ira, 506 F.L’d at 1342.** 

* The evidence and the convictions on the substantive false 
statement counts belies this claim as to her awareness of the 
activities by D & B and Kapraki-Cardona. Moreover, the evidence 
was sufficient for the jury to find that she was specifically aware 
of the identity and role of Rose Cohen (see, e.g., R. 10686, 10695- 
696). In any event Behar clearly was aware that the Bernsteins 
had some illicit arrangements for having Goodwin assigned to 
selected Kapraki properties; this is sufficient. 

** This appellant also points to the language in Sperling (506 
F.2d at 1340-41) wherein this Court cautioned the government 
that it might be "unnecessarily exposing itself to reversal by 
continuing” to charge a single conspiracy when “the criminal acts 
could be more reasonably regarded as two or more conspirr Jes 
perhaps with a link at the top”. Putting aside the fact that the 
government had not received that warning when the instant 
indictment was brought or even when the trial was held, as 
pointed out above there was much more interrelationship here 
than a link at the center; accordingly, it would be simply un¬ 
realistic to state that the evidence is more reasonably interpreted 
as showing two or more conspiracies. 


f 





First of all, it is hornbook law that all members of 
a conspiracy need not know each other; it is sufficient if 
each knows that the conspiracy has a scope whose success 
requires an organization wider than may he disclosed by his 
personal participation. See, e.g., United Stairs v. Edwards, 
•'bib F.2d 853. 867 (2d Cir. 1966), vert, denied, 386 I’.S. 90S 
i 1967). More importantly, unlike the defendants in Siirrlimj 
who raised the single act claim now made, liehar not only was 
involved in many more acts than a single one, but also her 
connection was at the center of the conspiracy and not at 
the extreme link of one end of a chain conspiracy. Suffice 
it to point out that Heliar was convicted on 18 false state¬ 
ment and 3 bribery counts. Further, she played an active 
role in bringing Kapraki into the bril>ery pha.. the con¬ 

spiracy. The evidence is clear that at the time she brought 
Kapraki to the I’ernsteins in order to get “the right ap¬ 
praiser” for the Kapraki properties, she was aware that the 
liernsteins had previously made similar arrangements with 
respect to non-Kapraki properties. Since sin* was aware that 
the criminal scheme was broader than her participation as 
an individual ami included non-Kapraki properties, it is 
immaterial whether she was specifically aware that it in¬ 
cluded .let properties. Her claim in this regard is frivol¬ 
ous.* 

( 3 ) 

Appellant ( ardoua s basic claim as to tin* conspiracy 
charge is somewhat different. He points out that the con¬ 
spiracy as charged had multiple objects, and that there was 
no evidence connecting him with the bribery-overvaluation 
aspect of th.* conspiracy. Cardona argues that for there 
to be a single conspiracy where the scope of the scheme 

* The lack of any substance whatsoever to Behar’s claim is 
clearly seen when her claim is compared with that of Kurshenoff’s 

and Andriotis’ in United States v. LaVecehia, — F.2d _ (2d Cir. 

April 4, 1975, slip op. 2741, 275G-2757), which latter claims were 
rejected. 
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is broader than a particular individual's participation, 
there must be a common <;«»;«1 and knowledge oi its essen¬ 
tial features, lie contends that there was no proof of a 
common goal and no claim by the government that Cardona 
had any knowledge of the bribery -overvaluation aspect of 
the conspiracy. 

The first part of his contention is frivolous. There 
was ample evidence of a common goal by all the conspira¬ 
tors. That ultimate goal of the criminal scheme was to 
thwart the lawful operation of the I*" 11A loan guaranty pro¬ 
gram in obtaining FIIA insurance on the mortgages. Inso¬ 
far as is material here, that ultimate goal was clearly 
shared by Harry Hcrnstein, Hose Hernstein, Eastern Ser¬ 
vice Corporation, Florence liehar, Melvin Cardona, Ortrud 
Kapraki, Edward (food win, and the other conspirators 
whose involvement was brought out at trial. It that goal 
was accomplished, each conspirator in his own way and 
by his own role stood to make money. Two factors were 
critical in order for a transaction to proceed »o a closing. 
First, it was necessary to secure a high enou; i value in 
the FIIA appraisal of the property to satisfy the needs of 
those who had a financial interest in the property (whether 
it be Kapraki or .let ). Second, it was necessary to develop 
sufficient income on the part of the mortgage applicant to 
obtain FIIA approval. In order to accomplish the first of 
these two factors, the bribery object of the conspiracy 
emerged — arranging for the “right appraiser” to be as¬ 
signed to selected cases and to be bribed for the purpose 
of obtaining a high Fit A value on the property. In order 
to accomplish the second factor, the false statement object 
of the conspiracy emerged—the submission of falsi* state¬ 
ments concerning employment and Or income of the mort¬ 
gage applicants. Thus there were two basic types of crimes 
(bribery and submission of false statements) committed in 


•O 








furtherance of the common -on] of the Mingle conspiracy.* 
See I nited State* y. I.erinson, 40.", F.2d 071 , {(«;, ( ' M ,. 

cert, denied, 395 U.S. 958 (1969) (the court foumi 
a . s,n - l< : conspiracy aimed at thwarting the lawful operu- 
1,0,1 . ot tlie VA home loan guaranty program; the 
conspiracy had two objects—( 1 ) to defraud the C. 8 . 
hy avoiding the requirement that the supervised lender 
exercise its independent judgment as to the qualifications 
"I 'he loan, and ( 2 ) to submit false statements in the loan 
applications). See also t'nited State* y. Kelly. 349 F.2d 
rJ0,7i).,-o6 (I'd Cir. 1965), cert, denied, 3S4 C.S. 947 110 f>€>) 
(single stock distribution conspiracy having two interdepen- 
dcnl stages); I nited States v. Benjamin, 328 F. 2 d 854, 864 
I 3d Cir. i, cert, denied, 377 F.S. 953 (1964) (two aspects of 
single scheme to sell unregistered securities and to defraud 
m sale of securities; Kotteakos inapplicable to an “integra¬ 
ted financial fraud ’) ; ( nited state* y, Crosby, 294 F.2d 928 
!MI-45 12d Fir. 1961), cert, denied, 368 F.S. 984 ("196**) 

(integrated single conspiracy with many criminal yentui'es 
ot varying types). 

The government concedes, as it did throughout the 
trial, that the second part of Cardona’s contention is ac¬ 
curate—there was no evidence in the case connecting Car¬ 
dona with the bribery object of the conspiracy.** The con¬ 
clusion which Cardona seeks to draw from this is the point 
where the government s position departs from Cardona's. 
This raises a critical question as follows; assuming that the 
evidence has established beyond a reasonable doubt a single 
conspiracy by some defendants having two objects, may a 
defendant who has actively participated in and whose 
scope of agreement includes one object of the conspiracy, 
but who is not aware of the second object of the conspiracy, 

’"lor a discussion of the various ways in which the objects 
and the actions of the various conspirators related together see 
the government’s argument in response to the motions to dismiss 
the conspiracy count at the close of the government’s case (R 
15.494-15,502). 

** The jury was repeatedly so instructed by the court. 
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be charged and convicted as being a member of that single 
conspiracy?* AN'hile it does not appear that this question 
has ever been squarely presented to this Court in this exact 
form, its answer has been suggested by prior case law. 

The leading case in this regard is ( nitcil Slate * v. 
Honll), 336 F.lid 376, 384-387 i I'd Cir. 1964), ca t. dniinl, 
37!) r.S. !)G0 ( 1965 1. It involved a narcotics conspiracy which 
continued over a long period of time, included the perform 
ance ol many transactions, and involved a change of mem¬ 
bership with new parties joining the conspiracy and others 
terminating their relationship with the conspiracy. The 
foilrt found that the evidence was sutlicient to permit a 
finding of a single continuing conspiracy by several of the 
defendants. However, as to other defendants the evidence 
showed that they participated in only one or more phases 
of the criminal enterprise. The Court held that “where 
the evidence is ambiguous as to the scope of the agreement 
made by a particular defendant and the issue has practical 
importance, the court must appropriately focus the jury’s 
attention on that issue rather than allow it to decide on 
an all-or-nothing basis as to all defendants” (336 F.2d at 
386). Since the trial court had failed to do this, the Court 
reversed the convictions and remanded the ease for a new 
trial. It noted that since there was sutlicient evidence of 
a single conspiracy as to several defendants, the direction 
of an acquittal or even the election on a retrial between 
the two phases of the conspiracy was not required. All 
that was required was the giving of appropriate instruc¬ 
tions. 


* The court charged the jury that it could find Cardona to 
be a member of the conspiracy if the scope of his agreement 
included one of the objects of the conspiracy, provided that the 
jury first found that the single conspiracy charged in the indict¬ 
ment existed, and that the scope of the agreement made by at 
least two of the conspirators included both objects of the con¬ 
spiracy (C. 367-368). There was sufficient evidence for the jury 
to find that both objects were included in the scope of the agree¬ 
ment by Harry Bernstein, Rose Bernstein, Eastern Service Cor¬ 
poration, Florence Behar, and Ortrud Kapraki. 


V 
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I he situation ... the ease at bar is a similar one. The 

™ SUm, i, ‘. n ' ,u wta “ •> Hlngla conspiracy by 
•n,.al o| the conspirators. As to Car,Iona, the evidence 

' S SUn, ; U ‘ nt . t ‘ s,al,lis, ‘ "*•" »'c had joined with the other 
<-<*nsp,ra«ors one phase of the conspiracy-, he submission 
<* l.dse statements. Thus, under ttorelli, all that was ,e- 

' ‘ th, ‘ fJ,vl, ^ r ° r «!*i"»l»riate instructions as to the 

scope ot the agreement made by Cardona, which the trial 

I K i a ' < ‘ Tlu ‘ n,,! " instructed the jury that in de¬ 

le, mining whether a particular .lefenda.it was a member of 
• •onspnac.v. .1 should consider only that defendant’s acts 

a T, "‘ rui-th«*i- told the jury that there 

'vas no evidence in the ease connecting Cardona with the 
. c’-' i,s l”*ct of the conspiracy, and that it could not con- 

S der against Cardona any act or declaration in furtherance 
of_tl.ebr.k-ry aspect of the conspiracy. fC. 366-367 375- 
t . Il'us " u ‘ , ‘" ,H appropriately focused the jury’s 
attention on the critical issues-,hat the scope of Cardona’s 
agicement must k- determined individually from what was 
proved as him, and his criminal liability is limited to 

"e s : 0, "‘ ol '"ad** by him. Accordingly Car- 

donas eonvietion on the conspiracy count should be up- 
'-eld. I mtal States v. Horelli, supra. See t inted States 

S45 F 2d , :{Hi< :{2T t2A ViV - h CC,i ■ ™ 

, . n ;* 641 ! S,n « U * «"*"l' , n>ey involving ,1) gaining con- 

° tnUlW Htm *< ,n «i‘ket manipulation, and ,3) 
sale o, unregistered stock; no, fatal that broker-appellants 
"Y , ... the sale of unregistered stock were not shown 
o have been aware of the other parts of the unlawful plan , • 
l uited States v. Benjamin, supra, 328 F.2d at 864 (“im 
material that the evidence may not have shown awareness 

,I ° f Wa, ‘' 1 °! Uw " f »'>e scheme that involve,! the 
sale o, unregistered shares”); see also United States v 
Urn,sou. supra, 405 F.2d at 989 (apparently there was no 
evidence connecting Strang with the object of the con 
sp.racy involving the submission of false statements in the 

o , °su ap, iir , v , : , r 1 • Cf - Uuitrd stntr * v - ™ 

i-d -8,, .9, (2d Cir. 1975) (holding that a convic- 





tioii on a conspiracy count having multiple objec¬ 
tives will be upheld where the evidence is sufficient 
to show that the appellant agreed to accomplish at least 
one of the criminal objectives) ; I nited States v. Arroyo, 
494 F.2d 1316, 1318-1!) (2d Cir.), art. denial, — U.S.—, 
«>r» S. t't. 4(5 f 11)74) (holding that a single conspiracy having 
three objects was alleged and proved; the jury rendered a 
special vcdict finding that one appellant was associated 
with all three objects, three appellants with objects 1 and 
2, and one appellant with object 1); t'nited States v. 
It,/,unn, 4S.-> F.2d 45)0, 498 (2d Fir. 1973) (planned rob¬ 
beries and murder not connected to some conspirators, but 
held to be part and parcel of single drug conspiracy). 

( 4 ) 

Even assuming that there was a variance between the 
indictment and the government's proof, this does not end 
the inquiry. “Where the indictment charges one con¬ 
spiracy but the proof shows more than one. a variance is 
not necessarily fatal. ‘The true inquiry ... is not whether 
there has been a variance in proof, but whether there has 
been such a variance as to affect the substantial rights of 
the accused' [omitting citations |I nited States v. Mile,/, 

_ ]<\2d — (2d Fir. March 19, 1973, slip op. 23(53, 2390). 

Appellants make certain eonclnsory statements about the 
prejudice suffered and the evidentiary ramifications of the 
claimed variance in proof. However, as already noted, 
the court charged the jury that membership in a conspiracy 
must be determined on the evidence of the defendant s own 
acts and statements I F. 373-37(5). The court told the jury 
that it could not consider any act or statement in further¬ 
ance of a conspiracy against any defendant unless it first 
found beyond a reasonable doubt that the person doing the 
act or making the statement was a participant “in the same 
object and the same conspiracy" as the defendant (F. 377). 
Appellants have not pointed to any hearsay emanating from 
a member of one conspiracy that was used to the detriment 





<•1 ii member of another. I’mler these eireumstanees any 
variance was not prejudicial. / nited Stolen v. Miley, supra, 
slip op. at 235)1 ;* / nited States v. Cirillo, 4!>!> F.2d 872, 
888 12d Cir. 11174). 

The only other claim of prejudice made is that there 
was a "spill over ell eel as a result of the variance. Even 
this claim is not particularized. Small wonder, for “this 
was not a case where a minor participant in one conspiracy 
was toreed to sit through weeks of damaging evidence relat¬ 
ing to another." f nited States v. Miley, supra, slip op. 
at 2.55M. There was overwhelming independent evidence 
connecting appellants to the scheme herein. Appellants 
Harry Bernstein, Bose Bernstein, and Eastern Service Cor¬ 
poration were tin* central figures in tin* criminal scheme. 
Appellant Behar played a major role in both the bribery 
and false statement aspects of tin* criminal activities in¬ 
volving the Kapraki properties. Appellant Cardona played 
a major role in the false statement aspect of the criminal 
activities involving the Kapraki properties. The jurv was 
amply advised of tin* importance of giving separate con¬ 
sideration to each defendant and each charge based on tin* 
defendant's own conduct t C. .{.42, 366-367, .‘{75-377, 3s!t, 
586-587) (see also C. 25)2, 25)8, 301, 307, 503, 506, 505), 510, 
554. 560, 566, 580). The jury carefully sifted and weighed 
the evidence against each appellant l see Point III, infra), 
convicting on most counts and acquitting on others. There 
simply is no prejudice here.** 

* The instant case does not even involve the problem of the 
Pinkerton charge given in the Miley case. Although this case 
was prior to this Court’s warning in Sperling (506 F.2d at 1341-42 ) 
about the overuse of this charge, the government recognized the 
problems such a charge would cause, and specifically did not 
request the charge herein. 

** It might be noted here that those defendants who played a 
lesser or minor role in the criminal enterprise were severed with 
the consent of the government at the opening of the trial. In any 

L Footnote continued on following page] 
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( 5 ) 

Assuming art/itcmlo that whether the proof showed one 
or more conspiracies was a factual question for the jury, 
appellants Harry Iternsteie, Hose Bernstein, Eastern Ser¬ 
vice Corporation, and Flore ice ISehar further contend that 
the trial court failed to adequately instruct the jury that 
it must find a single conspiracy and not multiple conspira¬ 
cies, despite a defense request to do «o.* As will he shown 
below, this contention is without merit. 

As has been previously shown, the government’s evi¬ 
dence was more than adequate to establish a single con¬ 
spiracy among several defendants, with others joining in 
one or more phase* of it. If the jury believed the govern¬ 
ment's evidence, it is doubtful that they could have reached 
any other conclusion on this issue. See tinted States v. 
Arnti/o, su/na, lit I F.2d at 1319; United States v. Calabro, 
44!» F.2d 885, 8!»:i (2d Fir. 1971), cert, denied, 404 C.S. 11117 
(1972) ; United States v. Kelli/, sii/ira, 349 F.2d at 755-75(5. 
However, it is not necessary to determine herein whether 
or not it was necessary at all to instruct the jury on the 
issue. For the court did give instructions in this regard. 

The trial court explained in detail the essential ele¬ 
ments of the crime of conspiracy, focused the jury's atten¬ 
tion in compliance with Itorelli on the importance of the 
jury determining whether each defendant became a member 
of the conspiracy and the scope of each defendant's agree¬ 
ment, and instructed that the jury may find all, none, or 

event “the spillover claim here is not compelling and did not ap¬ 
proach the danger of transference of guilt found persuasive” in 
the Kotteakos case. United Slates v. LaVecchia, supra, slip op. 
at 2758 (concurring opinion). 

* Of the five appellants, only Rose Bernstein specifically re¬ 
quested the court to submit to the jury as a question of fact 
whether the government had proven a single conspiracy or two 
separate conspiracies, and this was only after the court had com¬ 
pleted its initial charge (C. G85). 





SO,,U? of ,ll( ‘ yiKv or not guilty on the conspiracy 

eoimt (C. 336-390). The trial judge further instructed 
llie jury that count one of the indictment “charges a sin-de 
conspiracy having two objects or goals, and the burden 
IS l,,,on the government to prove that charge as it's made 
beyond a reasonable doubt" (C. 363-364); that the count 
• barges a single conspiracy with two objects or goals 
" ehmng the two objects., and the government must es- 
tarnish beyond a reasonable doubt that the “conspiracy 
described in the indictment” was wilfully formed and exist- 
J"g at or about the time alleged (<\ 304. ; in discussing 
membership in the conspiracy, the court again stressed that 
the jury must first find that the single conspiracv charged 
m the indictment existed (<\ 3G7> ; and in discussing the 
overt act element of the conspiracy, the court again re¬ 
minded the jury that to convict it must find bevond a 
reasonable doubt that the single conspiracv having , wo 
objects as charged in the indictment had been proved <<’ 

dS4i. I nder these circumstances the court .. it crvstal 

<• ear that the jury could not convict unless it found the 
single conspiracy charged in the indictment. There is 
simply no basis for believing that the jury thought it could 
convict if it found multiple conspiracies, and there was no 

" ,T ° r in ,h< ‘ v. Trawunti, naara. slip 

op. at -141; f nitnl Staten v. Sinea, 503 F.2d 1337, 134 ,-, 

1 “d rir '> ,rrt - flcnint, — U.S. — 95 S. Ct. 32S (1974) - 
t mini Statm v. Calabro. sa/tra, 449 F.2d at 893-894- United 
Ktaten y. Aiken, 373 F. 2 d 294, 299 (2d Fir.,, cert denied 
" J 1 " S - * S,U <I i 1 '"ted Mates v. Barelii, sa/na. 

Moreover, appellants fail to point out how thev were 
|,rt ‘ JII(ll,,<l l ,v tl,e rharge.* Fuder dhe circumstances herein, 

*As noted earlier, only appellant Rose Bernstein made a 

zr;? •t and this was made after the 

, h <(. 685k If .t was so important to the defense to have 
such a charge, that request would probably have been made in 
writing and not orally, almost as an afterthought.” United States 

SStft; ar ■ Apdl 15 - ,975 - - - 




as this Court noted in Tnnnunti, a charge* that there must 
he an acquittal if the government has proven multiple con¬ 
spiracies is inappropriate. For it fails to take into account 
the “very real possibility" that one of the conspiracies 
proven was the single one charged in the indictment; 
“where there was proof of the single, overall conspiracy, 
the fact that there also was evidence adduced of other 
conspiracies or that the jury could have found two major 
conspiracies does not require a mandatory charge of ac¬ 
quittal” (slip op. at 10-411. The primary concern 
reflected by the issue of multiple conspiracies is to limit 
the liability of a defendant to the scope of his agreement 
and to prevent the transfer of guilt from a member of one 
conspiracy to a member of a second conspiracy based on 
an act or declaration committed in furtherance of the first 
conspiracy. The charge requested by the government and 
given by the court in this regard was adapted from Itorelli 
and from the suggested instructions cor-erning multiple 
conspiracies in Deritt anil lUavkmar, Fcd< il Jinn Fruetiee 

and Instructions, “9.14,29.15 (1970). It did so limit a de¬ 
fendant’s liability, and further prohibited such a transfer oi 
guilt not only from one object of the conspiracy to the 
second object, but also from one conspiracy to a second 
one It’. 3(50-368, 377). Accordingly, there was no prejudice 
suffered by appellants, and the convictions on the conspi¬ 
racy count should be upheld. See t'nited States v. Ailcen, 
aa/ira, 373 F.2d at “99; Initcd States v. liorelli, su/ira. 

( 6 ) 

Appellants Harry I’.ernstein, Hose Iternstein, and hast¬ 
en! Service Corporation contend that their convictions on 
the bribery counts should be reversed on the grounds of 
impermissible joinder and erroneous denial of ‘heir sever¬ 
ance motions. The propriety of joinder in cases where 
there are multiple defendants is governed by little S(bt of 
the Federal Hules of Criminal Procedure. It provides as 
follows: 

Two or more defendants may be charged m the 
same indictment or information if they are alleged 





to have participated in the same act or transaction 
or in the same series of acts or transactions u i sti- 
tntinj: an offense or offenses. Such defendants may 
,l< * 'harmed in one or more counts together or sep¬ 
arately and all of the defendants need not lie charged 
in each count. 

•loimlcr of a conspiracy count and the substantive counts 
arising out of the conspiracy is proper, as the charge of 
conspiracy provides a common link and demonstrates the 
existence of a common plan or scheme. Schaffer \. United 
Slates, 382 U.S. oil, .'14, SO S. <’t. 1)45, 1)47 (lOtilli ; United 
Stales v. Mile//, sa/tra, slip op. at 2394; Wright, sa/aa, 
* 144> at p. 322. Thus joinder herein was clearly proper, 
since all the substantive counts were alleged as overt acts 
in the conspiracy count.* 

Where joinder is proper, and a defendant alleges that 
the joinder is prejudicial, Rule II of the Federal Rules 
of Criminal Procedure comes into play. It provides: 

It it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defendants 
in an indictment or information or by such joinder 
for trial together, the court may order an election 
or separate trials of counts, grant a severance of 
defendants or provide whatever other relief justice 
requires. 

* Even absent the single conspiracy count, joinder is most 
likely proper here, since it would appear that each of the counts 
were part of the same series of acts or transactions. The com¬ 
mon participants at the center and the identical schemes and 
transactions as to each property demonstrate a clear discernible 
pattern of action. See Hayganl v. United States, 369 F.2d 968, 
973-976 (8th Cir. 1966), cert, denied, 386 U.S. 1022 (1967). See 
also United States v. Adams, 434 F.2d 756 (2d Cir. 1970); United 
States v. Scott, 413 F.2d 932 (7th Cir. 1969), cert, denied, 396 
U.S. 1006 (1970); Kleven V. United States, 240 F.2d 270 (8th 
Cir. 1957). 





The matter is entrusted to the sound discretion of the 
trial court. The burden is on the defendant to make a 
strong showing of prejudice to justify a severance.* 1 he 
test on appeal is whether or not the trial judge abused his 
discretion in refusing to sever. Since the evidence herein 
clearly supported the charge of a single conspiracy and 
that the appellants were members of that conspiracy, “the 
contention that the trial judge abused his discretion in 
failing to sever fails a fortiori.” (nited Mute* v. Pro- 
janskf), 4<>r> K.2d lSl. Ids CJd t'ir.t, cert. denied, 409 U.S. 
1006 (197:! I (the case involved a •> and 1 ^ month trial of a 
massive scheme to manipulate stock prices); see also I nited 
States v. Si>erlin<i, sit/int, ."itMi l'.-d at 1842. In any event 
appellants were central figures in the scheme herein. As 
noted before, they simply have not shown any prejudice. 
Accordingly, absent a showing of substantial prejudice, 
appellants' claims as to severance are without merit.** 


\Y* Where during trial it is determined that the evidence is 
insufficient to establish the conspiracy, the trial court has a 
continuing duty at all stages of the trial to grant a severance if 
prejudice does appear. Schaffer V. United States, supra. 362 U.S. 
at 516, 80 S. Ct. at 048. However, the evidence herein was more 
than adequate to support the conspiracy count. Moreover, an exam¬ 
ination of the trial proceedings at the close of the government s 
case and at the close of the entire case reveals that of the appel¬ 
lants herein, only Eastern Service Corporation then moved for a 
severance (R. 15506). Appellants have not pointed out the parti¬ 
cular motion for severance the denial of which in their viev. 

constitutes an abuse of discretion. 

** The comparison between appellant Rose Bernstein and the 

defendant Shuck in United States v. Kelly, supra, is simply pre¬ 
posterous. Putting aside the fact that appellant herein has not 
made the strong showing of prejudice which Shuck made in that 
case contrary to the minor part played by Shuck therein Rose 
Bernstein plavcd a major and critical role in the criminal scheme 
herein. Indeed, almost every major government witness who 
was involved in the activities brought out at the trial implicated 
Rose Bernstein as a central figure in the criminal scheme. These 
witnesses included Kapraki, the D & B employees, Fey, Goodwin, 
and Cohen. 



1 tnfnl V. Wiley, supra, slip op. at 2395; United 

State* v. Uapadukis, supra, 510 F.2d at 300; United States 
v. Itranker, 395 F.2.1 881, 887 (2,1 Civ. 1968), rert. denied 
393 I'.S. 1029 (1969).* 


POINT III 

The claim of prosecutorial mismanagement is 
without any merit.** 

.Ml appellants claim that they were deprived of a fair 
trial by the sheer length of the trial, allegedly caused by 
prosecutorial mismanagement. This contention has largely 
been disproved by the discussion under Point II, supra. 
However, a few more comments herein are appropriate. 

( 1 ) 

The courts have recognized that although long trials 
should generally lie avoided, there are certain types of cases 
which necessitate delving into many transactions and assem¬ 
bling many pieces of evidence. As the Supreme Court said 
in K at teak ns v. I nited State*, supra, 328 I’.S. at 773, 66 
S. Ct. at 1252: “There are times when of necessity, because 
of the nature and scope of the particular federation, large 
numbers of persons taking part must be tried together or 
perhaps not at all, at any rate as respects some. When 
many conspire, they invite mass trial by their conduct.*’ 
In the trial of such a case, as this Court pointed out in 
United Slates v. Iiardi, supra, 330 F.2d at 329, in rejecting 
a similar claim as is made herein: 

I'. "r\ defendant can claim and with much plausi¬ 
bility that his own ride may have become besmirched 

Appellants contention as to prosecutorial mismanagement 
has largely been disproved by the discussion under this point. 
However, a few more comments are appropriate in this regard, 
and are made in Point III, infra. 

** In response to Point II of Bernsteins’ brief, Point II 
(A), (D) of Behar’s brief, and Point I of Cardona’s brief. 




SO 

by having been tried with others more guilty than he 
—and naturally every defendant feels that he is the 
least guilty, if guilty at all. ... In any financial 
scheme of magnitude involving many persons and 
many companies it is but norma! expectancy that 
there may be many participants. If the Government 
honestly believes (and there is no proof here to the 
contrary) that many defendants have played a part 
in the conspiracy they may lie—and probably should 
be—joined as defendants. ... If tin* indictment of 
the many original defendants contributed to the 
length of the trial, this fact does not constitute 
reversible error. 

(The indictment in the l)<ir<li case named thirty-three de¬ 
fendants and seventeen co-conspirators, and contained thirty 
counts; five defendants participated to the completion of 
the eleven-month trial.) 

The key determination, therefore, is whether it is within 
the jury's capacity, given the complexity of the case, to 
follow admoniton instructions and to keep separate, collate 
and appraise the evidence relevant only to each defendant. 
See United Stains v. Kahn, MSI F.-M SlM, N2ft (7th Fir.), 
cert, denied, 3S1) F.S. ltllo (l'.ltiT). In United Stales x. 
Stroinber;/, UliS F.L’d J.'ifi, I’l'G-'Jtio I-d (Mr.), cert, denies!. 
dtil F.S. St id (K.loJI), a trial of lb defendants in which the 
indictment charged a conspiracy involving 4(> defendants 
and 111 others, the Court also rejected a claim that appel¬ 
lants were denied a fair trial: 

We place our holding squarely on the fact that, 
in the context of this trial, nothing in the issues, the 
evidence or the rulings warrants a conclusion that 
tin* number of defendants prevented the jury from 
appraising the independent evidence against each 
defendant and meting out individual justice under 
the law . . . we think it by no means a task of in- 






supcrablc dilliniltv for the jury to comply will, the 
jii'lgos instructions and determine as to each defen¬ 
dant the issue of membership in a single continuin'' 
conspiracy on (lie basis of the independent evidence— 
i.e., the evidence as to his own acts and statements. 

See also Ca/r ioln v. I nit,,/ States , til |\2d 5 11 Ft , 7 . 1 , 
<’ir. 11132). ’ ' 

1 he criminal scheme headed by the Kernsteins and the 
actions taken to accomplish its goals were wide-ranging 
and involved many participants and hundreds of separate 
crimes. However, the dangers attendant to a mass trial 
were minimized. There were thirteen separate indictments 
lot which this was onei brought, instead of one mass in¬ 
dictment. hven as to the instant indictment, the number 
of defendants who proceeded to trial was reduced to nine, 
and the number of counts was reduced to sixty-five.* The 
indictment and thorough bill of particulars fully and fairly 
apprised appellants of the nature of the case against them. 
While it was necessary to present a substantial amount of 
background evidence to explain the setting of the F1IA, the 
context in which the criminal activities took place, and to 
introduce evidence as to a substantial number of trans¬ 
actions in order to properly present the true nature and 
scope of the cHminal scheme 1 see, e.g., It. 20278-20280), the 
critical issues of the case as submitted to the jury were 
relatively narrow and simple: on the bribery counts, credi- 
Hility of the witnesses (mainly Kapraki,’Goodwill, and 
( olien) ; on the false statement counts, “knowledge'’ of the 

v In United States v. Crosby, supra. 294 F.2d at 944 this 
Court rejected an attack on the prolixity of an indictment con- 
taming 50 counts, noting that “the indictment in this case is a 
rather faithful picture of the activity charged to the defendants,” 
and refused to fault the government where the prolixity of the 
indictment was caused by the scope and complexity of the defen¬ 
dants’ actions. 





falsity on tin* part at' each defendant (which in turn was 
dependent to a great extent on the credibility of Kapiaki, 
Abad, the I) & It employees, and Key). 

The factual contentions were thoroughly presented and 
highlighted to the jury in the exhaustive summations which 
lasted fourteen days. The credibility of the key govern¬ 
ment witnesses was vigorously assailed by the defendants. 
There was nothing inherently complicated in, and it certainly 
was not beyond the capacity of the jury to resolve, these 
relatively narrow factual issues.* Moreover, as noted in 
Points II and VIII with citations to the record, the court 
constantly made the jury aware of the fact that there were 
separate individuals on trial and that each must be judged 
solely on the evidence applicable to him. Finally, the court 
clearly and adequately advised the jury as to the essential 
elements of the crimes herein.** 


The jury itself displayed a high degree of conscientious¬ 
ness and sophistication throughout the trial and its delibera¬ 
tions i see e.g., the court's comment at <\ and the 

comment of Eastern's counsel at H. 1!*-VJ4). The record of 
the proceedings indicates that the jury carefully considered 
the evidence against the defendants (<’. 713-100!)). The 


* Indeed, in at least one se»«e the very number of transactions 
involved herein and the time involved to prove them served to 
promote a fair trial. The key government witnesses, Kapraki and 
Goodwin, were on the stand for a total of 19 and 16 days respec¬ 
tively. Thus the jury was in a better position than most juries to 
assess credibility; this jury in the course of the days of testi¬ 
mony had a full opportunity to size them up and weigh their 
credibility. Just as in everyday life, the longer you know some¬ 
one. the better you are able to assess him. Of course, since the wit¬ 
nesses testified truthfully, this worked to the disadvantage of 
appellants, even though it promoted a fairer trial. 

** This Court has recognized the importance of the trial cour 
handling a voluminous trial in a competent manner. See United 
States V. Sperling, supra, 506 F.2d at 1341, n. 26. 





jury asked for flic relevant exhibits (('. 732-735, 7.~»0-7r>;4, 
<.■>•», !I04, JJ17, !I20, !».">] ). It asked for various parts of the 
charge to he read hack to it K’. 713, 7:21). It asked for 
tiles, the reading of testimony, and the charge regarding 
//articular counts and / tarlietilar defendants (('. 735, 75(1 , 
7m*, 824-825, N40, 844, 847-848, 8(i2-8(>3, 873, 8!(7-S!)!l, !)37- 
!)4!ti, thus evidencing that it focused on each count 
and each defendant separately. The jury deliberated for 
seven days before returning its verdict against appellants 
herein. Seven more days of deliberation took place before 
the jury was discharged. The verdict itself evidence*I the 
carelul, individual consideration which the jury gave herein. 

* he jury acquitted one defendant and was not able to reach 
a unanimous verdict as to three other defendants. It is 
probably of no little sign idea nee that these four defendants 
whom the jury did not convict were not the central figures 
in tin* criminal scheme, and the evidence against them was 
not as strong as against appellants herein. As to these 
appellants, the jury acquitted on some counts, and con- 
\icted on most of the counts, again evidencing a careful 

consideration of ..vidence. See I'nitcd Stairs v. Pa/ta- 

<lal,is. sa/ira, 510 F.2d at 300-301; United States v. Ilcrlin, 
su/tra, 472 I\2d at 1008; / Kited States V. Iluhtl, suiira 
410 F.2d at 020. 


I nder all the circumstances ot this case appellants 
herein received a fair trial.* See the eases cited earlier 

* Appellant Behar further argues that her Sixth Amendment 
right to a speedy trial was violated by the eighteen-month pre¬ 
trial period and by the unnecessarily extended trial in this case. 
While appellant cites no authority for her suggestion that the 
period of trial should be included in this constitutional right, it 
makes no difference herein. The length of time covered by the 
pre-trial proceedings and the trial itself is not undue considering 
the nature and circumstances of the case. Moreover, the reasons 
for the delay were valid, including the making of and ruling on 
pre-trial motions, the furnishing of discovery and the bill of parti- 

[Footnote continued on following page] 
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under tliis point, and / nihil Stubs v. Al»i. 511 F.2il 5S5, 
<502-603 12d < Mi-. 1075). 


POINT IV 

The district court's conduct was proper and did 
not deprive appellant Cardona of a fair trial.* 

Few trials have been as vigorously contested by oppo¬ 
sing counsel over such a prolonged period of time as the 
trial to which these appeals are addressed. The district 
court presided over trial proceedings which lasted more 
than nine months, and which consisted of approximately 
150 court days and approximately 25,000 pages of trial 
transcript. The court’s task during these proceedings was 
a most difficult one, and was performed in a competent 
manner. However, appellant Cardona argues that the dis¬ 
trict court’s conduct during the course of the trial deprived 
him of a fair trial. 

To substantiate this allegation, appellant directs this 
Court’s attention to a portion of the direct examination of 
Cecilia Cardona, wife of appellant. The witness is testify¬ 
ing about events which took place after the Fill had com- 

culars, and time for defendants to prepare for trial based on this 
material. Finally, appellant was free on bail and has not made 
any showing, let alone a particularized one, of prejudice to her 
defense. Accordingly, appellant’s claim in this regard is without 
any merit under the balancing test set forth in Barker V. Wingo, 
407 U.S. 514, 530, 92 S. Ct. 2182, 2192 (1972). 

Appellant also makes reference to the prompt disposition 
rules, but does not appear to contend that the government was 
not ready for trial within the meaning of those rules. Appellant 
ha r not herein attacked the findings made by the district court in 
th s regard, which excluded certain periods of time under Rule 
5(a), (h). The court denied speedy trial motions by appellants 
herein (A. 573-576). Appellants’ mandamus application concern- 
in this order was denied by this Court on April 27, 1973 (D. 55). 

* In response to Point IV of Cardona’s brief. 
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The Court: To do it, what? 

The Witness: Without her lawyer. 

The Court: Whose lawyer? 

I lie Witness; Kapraki's lawyer. 

The Court: In other words, your husband was 
k *H |,, K ,l0 ;; "hat to do without his lawyer? 

Iho Witness: Without her lawyer. 

The Court: Without her lawyer? 
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I lie Witness: Excuse me? 

The Court: Did you say you heard vour husband 

sa.v something to Mrs. Kapraki_ 

I’he Witness: Ves, your Honor 

1 v„,I" < ' < ;T : '"O-Bii". in ..... 

»li.n exactly jour liusiinnd sold to Mrs. Knpniki. 




I want to hear it in your own words. 

The Witness: All right. 

The Court: Exactly, and speak up loud because 
I want everybody to hear. 

The Witness: My husband asked Ortrud Kapraki, 
in his own words lie said, ‘Please, Ortrud, if you 
have done something ivrong, it’s better that you talk 
to the FBI by yourself, because this way you will 
feel better.’ 

The Court: What about the lawyer, when did that 
come in? 

You said something about a lawyer. 

The Witness: Then my husband said to her, “And 
please do it without your lawyer.' 

The Court: Then you said something in accord¬ 
ance with- 

The Witness: Because- 

The Court: Did you say that? 

The Witness: Yes. 

The Court: Your huxbuml tsaiil, ‘In accord <i in r 
with m// conversation (8ic)\ 

The Witness: You want me to repeat it? 

The Court: Yes. 

The Witness: Yes, you want me to repeat the 
conversation with my husband, with Sniegocki—— 

The Court: You are talking about the conversa¬ 
tion and 1 want to hear the whole conversation, not 
only parts of it. 

The Witness: All right. 

When Agent Sniegocki left that afternoon niv 
house- 

The Court: I’m only interested right now in the 
conversation between Mrs. Kapraki, your husband 
and you in your living room or parlor, as you call it. 

The Witness: Yes. 

The Court: That afternoon, Sniegocki wasn’t 
there, was he? 



The Witness: In the evening, no. 

The Court: No? All right. 

Xow that is the conversation you are talking 
about? 

The Witness: Yes, your Honor. 

The Court: All right. 

Xow tell us exactly what your hushainl said. 

The Witness: All right. 

He—he said to Ortrud Kapraki that it was better 
for her—It was—It was better for her to confess 
to the FIJI without her lawyer. 

The Court: Without her lawyer? 

The Witness: Yes. 

The Court: What else? 

* * * » * 

The Court: ) on said earlier something about, 
ll< told her something about the FBI, someth ing 
in accordance with the way / talked to him, what 
did you mean by thatf 

The Witness: Accru'diny to what the Agent Xnie- 
yocki asked to my husband. 

The Court: .Yo, no. 

.Mr. Klein: 1 submit, your Honor, that is an 
answer. 

The Witness, Yes, your Honor. 

The Court: Say that again 

The Witness: According to what Agent Sneigoi Li 
hare asked from my husband. 

The Court: That is what your husband told herf 

The Witness: Yes. 

The Court: You may proceed, Mr. Klein. 

Mr. Klein: May I proceed? 

The Court: Yes. 


mphasis supplied.) 
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Appellant characterizes tin* district court’s questioning 
of the witness as “being wholly unfair and even vicious 
cross-examination”. Appellant contends that he was pre¬ 
judiced, in that the questioning indicated the trial court’s 
disbelief of the witness’ testimony, and in that it was an 
attempt to get the witness to say that her husband told 
Kapraki to tell the FIJI a story consistent with his state¬ 
ment to the Fill. However, any fair reading of the record 
simply does not support this claim. In analyzing this 
portion of the record, one should be careful that the per¬ 
spective of the trial as it actually occurred is not lost in 
the cold black and white of a printed record. Throughout 
the testimony of this witness, audibility and comprehension 
of her words was made difficult by her soft voice, her ten¬ 
dency to speak rapidly, her accent, and a language barrier 
(see, e.g., I*. 08 , (id, (i 8 -<i!*l.* 1 'nder these circum¬ 

stances tin* court’s responsibility to clarify testimony 
and to insure that the facts are presented to the jury in a 
clear manner surely comes into play. Further, the prob¬ 
lem was enhanced by the fact that there were two con¬ 
versations involved—Cardona’s conversation with the 


* This surely explains the court’s questions after the witness 
stated Cardona told Kapraki “to talk to the FBI and to do it with¬ 
out her lawyer. . . The court’s questions at this point make it 
evident that it was merely seeking clarification when it either 
misunderstood or did not hear the witness clearly (D. 93) : 

The Court: To do it, what? 

The Witness: Without her lawyer. 

The Court: Whose lawyer? 

The Witness: Kapraki’s lawyer. 

The Court: In other words, your husband was telling 
her what to do without his lawryer? 

The Witness: Without her lawyer. 

The Court: Without her lawyer? 

Appellant’s characterization of this exchange as an attempt 
to badger the witness into saying that her husband told Kapraki 
to see the FBI without his lawyer is devoid of any support in the 
record. Moreover, there was absolutely no significance in which 
lawyer the witness was referring to. 
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H>I agent, and Cardona's subsequent conversation with 
Kajuaki in which he referred to the former conversation. 

in testifying about Cardona telling Kapraki to talk to 
Uu ‘ Fl!1 - tlu * "itness stated: "According to the conversa¬ 
tion that my husband bad with Agent Sniegocki" 
' D - 1 • T,lis statement Iiy the witness was at the 
'cry least unclear, and was susceptible to a number of in¬ 
terpretations. One interpretation is that Cardona did indeed 
tell kapraki to tell the KIM a story consistent with what 
he told the FIJI—to give a statement “according to the 
conversation that my husband had with Agent Sniegocki." 
There are other possible interpretations. Surelv the testi- 
inouy needed to be clarified. The court immediately at¬ 
tempted to do this ill. !);{-«),S) : 

The Court: lie wanted .Mrs. Kapraki to tell Agent 
Sniegocki what your husband told Sniegocki, is that 
what you mean? 

The Witness; Excuse me? 

1 he < oiirt: Did you say you heard your husband 
say something to Mrs. Kapraki- 

The Witness: Yes, your Honor. 

The Court: You tell me again, in your own words, 
"hat exactly your husband said to Mrs. Kapraki. I 
"ant to hear it in your own words. 

* » * • • 

1 he ( ourt: Then you said something in accord¬ 
ance with- 

The Witness: llecause-- 

The Court: Did you say that? 

The Witness: Yes. 

The Court: Your husband said, ‘In accordance 
with my conversation (sic)'. 

The Witness; You want me to repeat it? 

The Court: Yes. 

The Witness: Yes, you want me to repeat the 
conversation with my husband, with Sniegocki_ 
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The Court: I’m only interested right now in the 
conversation between Mrs. Kapraki, vour husband 
and you in your living room or parlor, as you call it. 
***** 

The Court: You said earlier something about. 
He told her something about the Fill, something 
in accordance with the way I talked to him, what 
did you mean by that ? 

The Witness: According to what the Agent 
Sneigocki asked to my husband. 

The Court: Xo, no.[* ** | 

« # * * * 

The Witness: According to what Agent Snei- 
goeki have asked from my husband. 

The Court : Thai is what your husband told her? 

The Witness: Yes. 

Cardona’s trial counsel also apparently thought that the 
conversation needed clarification. After the exchange be¬ 
tween the court and the witness, he stated that tin* testi¬ 
mony was “muddled" and that he wanted to “clarify it; 
he was permitted to go over the entire conversation again 
(D. »«).*» 

There was no purpose in the judges questioning <>t the 
witness other than that of clarification (13. 123). The 
district court is more than a mere umpire or moderator. 
He has the duty of eliciting facts he deems necessary to 
clearly present the issues to the jury, and assist them in 

* It is apparent that the court meant (in saying “no, no ) 
that he did not want tHe conversation with Sniegocki, but the con¬ 
versation with Kapraki. 

** The confusion as to the meaning of this conversation was 
never really rectified, as is evident during the exchange which 
took place between the court, government counsel, and counsel for 
Arthur Prescott, at a side bar upon the completion of Mrs. Car¬ 
dona’s testimony (D. 123-125). 




understanding . .vidcncc.* The court's questioning 

"«s an attempt to resolve possible confusion as to the 
meaning of the witness’ statement, and in no way was 
meant to imply, as appellant urges, that the judge did not 
believe what the witness was saying or to inject doubt or 
uncertainty as to tin* witness' credibility.** See United 
States v. Weiss, *«///•«, l!»| F.l’d at lt> 5 ); United States v. 
Set a fa ni, 4*7 F.l’d 1 ’l.“>, 2.'>li i lid Fir. I. cert, denied, 414 t’S 
Idl’d (15)73). 


I-urtlier, appellants allegation of misconduct is not 
substantiated by any showing of prejudice. Trial counsel, 
through .Mrs. Cardona, was permitted to bring forth testi¬ 
mony establishing partial alibis as to the whereabouts of 
appellant Cardona on certain of the days which Mrs. 
Kapraki had testified that appellant was with her (I>. 
bi-M. 110 117). There is no claim that the court in any 
wax interfered with this crucial line of questioning. At 
no time did the court in any way indicate to the jury that 
be did not believe the witness. 

Moreover, the district court carefully admonished the 
jury throughout the trial and again during his charge 
it . dlll-.’l’O) that tiie purpose for his asking questions was 
to fulfill his responsibility to assist the jury in understand 
ing the evidence by clarifying testimony, and that it was 
not to be taken by them as an indication of partisanship or 

“ I* niight be noted that the court at various times admon¬ 
ished Mrs. Kapraki during her testimony about unresponsive 
answers to questions on cross-examination (see, eg., R. 6380). 
Appellant s trial counsel also admitted that the court’s questioning 
of Kapraki brought out information favorable to Cardona (R 
15797). 

** Appellant also refers in passing to other instances of alleged 
misconduct by the trial court (see p. 36 of appellant’s brief). 
However, an examination of this part of the record (R. 5205- 
•>213, 5443-5444, 6061-6062, 6325, 6380, 5501) reveals that this 
claim is utterly devoid of any merit. 




belief or disbelief on bis part. These strong statements by 
the district court mitigated any possible prejudice that 
appellant might have suffered by the district court's exam¬ 
ination of this or any other witness, United State* v. Cm:. 
455 F.2d 184. 1S.*, (lid (Mr.), ccrt. denied, 40(5 I'.S, 01S 
(1072). 

As this <’ourt observed in United Shite* v. \a::iiro, 472 
F.2d 302, 30t (2d (Mr. 1070), “(a) claim of unfair judicial 
conduct . . . requires a close scrutiny of each tile in the 
mosaic of the trial *. The testimony of Mrs. Cardona 
covered approximately (50 pages in a trial transcript of 
over 24,000 pages. The portion objected to covered approx¬ 
imately ten pages. In this context the claim takes on an 
“aura of unreality." I nited State* v. Milei/, sii/ini, slip op. 
at 2386. 

In a futile attempt to substantiate his claim of mis¬ 
conduct in this regard, appellant refers this Court to an 
unfortunate exchange between the district court and trial 
counsel for Hose Herns! ein, which took place at the side 
bar albeit some of it may have been overheard by the jury 
(D. 118-123).* The court quite properly labeled this 
attorney’s charge concerning the court's facial expressions 
during questioning of defense witnesses and his character¬ 
ization of the court's questioning of Mrs. Cardona as “com¬ 
plete fantasies" of counsel’s own mind. It should be noted 
that this attorney mounted a massive attack upon the 
conduct of the court throughout the trial. A reading of 
the record leaves one with the unmistakable impression that 

* In its charge (C. 291) the court said to the jury: “piease 
don’t take out on any party on either side, or any individual 
party, anything that may have stemmed from or resulted from 
any cross words that mav have passed between the Court and 
any particular lawyer. That’s between the lawyer and the Court, 
it has nothing to do with anything, it’s not evidence. . . .” 
See United States V. Boatner, 478 F.2d 737, 741-42 (2d Cir.,', 
cert, denied, 414 U.S. 848 (1973). 









Ik* was engaged in a cuius.* of conduct throughout the trial 
lo goad I he district court into error. See Knifed States v 
McCarthy, 47:! F.2d BOO, 307-80* (2d (Mr. 1!»72|. The 
statements by trial counsel for Rose Mernstein at side bar 
are examples of Ids attempts during trial to distort, for 
ihe purpose of attempting to create a record, the events 
at trial.* Indeed, it is surely significant that trial coun¬ 
sel for (’ardona did act join in this attorney’s baseless 
attack on the district court or his characterization of the 
court’s .questioning. In any event the remarks of this 
< 0,,, ’t 1,1 1 Kt'ite* v. Kelli/, supra, 349 F.2d at 7til 

with the substitution of the name or a defendant herein, are 
perhaps appropriate: 

' itriolic attacks upon (lie fairness and impartial- 
I, y ,,f ,lial «cein to have become common- 

place in these criminal conspiracy cases. ... In (his 
case not a single one of the claims of misconduct by 
the trial judge finds a shred of justification in the 
record. To make matters worse we find repeated 
instances of impertinence, churlishness, discourtesy 
and lack of respect for the dignity of the court, prin¬ 
cipally by counsel for [Rose Bernstein|, that we 
cannot permit to pass without comment. It is bad 
enough when counsel for a defendant with a weak 
case turns his guns on the prosecutor, similar un¬ 
founded action against the judge presiding over the 
trial is not to be tolerated. 

* The record replete with examples of the antics of trial 
( ' for Rose Bernstein. It suffices to point out a couple of 

itive instances: (1) his wholly uncalled for remark in 
a gesture on the part of a witness into an occasion for an 
joke (R. 11862), all this in front of the jury; (2) his 
ba.. claim in summation that the prosecutors suborned per¬ 
jury (R. 19407-408. 19456-458. 20278-280. 20610-616'; and (3) 
his self-professed statement that he does not have to have a good 
faith basis for questions he asks on cross-examination (R. 13284) 
Perhaps tnis gives some indication as to whether or not his attack 
on the trial court was made in good faith. 








POINT V 


The evidence was sufficient to establish appel¬ 
lants' guilt beyond a reasonable doubt.* 

Appellant Eastern Service Corporation contends that 
there was insnllicient evidence to establish the intent to 
benefit the corporation required to support its conviction 
on the substantive counts charging briliery on .Jet proper¬ 
ties and aiding and abetting bribery on Kapraki properties. 
Appellant Hose P.ernstein contends that there was a failure 
of proof to support her conviction of aiding and abetting 
Kapraki’s payment of bribes to Goodwin. Appellant Rebar 
contends that there was insufficient evidence to establish 
the element of knowledge required to support her convic¬ 
tion on the substantive false statement counts. Appellant 
Cardona contends that Ids convictions were based entirely 
on the testimony of accomplices, and asks this Court to 
reconsider its prior holdings that a conviction may rest 
upon the uncorroborated testimony of accomplices. 


( 1 ) 


Counts 35, 30, :t7 and 3s of the redacted indictment are 
the substantive bribery counts involving Kapraki proper¬ 
ties on which one or more of the appellants were convicted. 
On each of these four properties Kapraki directly paid a 
bribe of #1(10 to Goodwin.** It was the government’s theory 
that Harry Hernstein. Rose Bernstein, Florence Relmr and 
Eastern Service Corporation aided and abetted the bribery 
by arranging to have Goodwin assigned to appraise these 
properties and by counseling Kapraki to pay Goodwin (see 
government’s summation, R. 20,540-20,624). 

* In response to Points V, IX and X of Bernsteins’ brief, 
Point IV of Behar’s brief, and Point III of Cardona’s brief. 

** Counts 29-30 and 33-34 involved two Kapraki properties in 
which appellants allegedly aided and abetted a payment of a bribe 
by Kapraki to Joseph Jankowitz. All defendants were acquitted 
on these counts. 






Ihc runtrnlion o| Kosc Hornslciit tlmt there was a fail- 
ure l"<iof on these four counts is frivolous and docs not 

warrant discussion. The si .nan of tin evidence as set 

forth in the statement of facts herein amply refutes this 
contention. The testimony of Kapraki establishes that 
Hose Hernstein las well as Harry Hernstein and Florence 
Meliar) counseled Kapraki to bribe Goodwin on these 
properties. Moreover, the testimony of Kapraki. Goodwin, 
Cohen, and Fey amply establishes the method used by the 
Mernsteins to arrange for Goodwin to lie assigned to ap¬ 
praise these properties. 

Appellant Hastern Service <’orporation contends that 
these bribes were .mld/j for the benefit of Mrs. Kapraki, 
and thus there was no intent to benefit the corporation. 

I his contention displays a fundamental misconception of 
file nature of the business. Hastern Service Corporation 
was in a very competitive business. The activities of Harry 
Hernstein, Hose Hernstein, and Florence Heliar in aiding 
and abetting Kaprakis bribes were performed with the 
I urpose of providing a service to Kapraki—providing an 
appraiser who will give a good value on the property for 
the payment of a bribe. Their intent was to encourage 
Kapraki to process her applications through Hastern Ser¬ 
vice <'orporation rather than another approved mortgagee. 
Kapraki did a volume business, and volume was the* kev to 
success in this industry. The Hernsteins and Heliar wanted 
her business for Hastern Service Corporation (see the gov¬ 
ernment's summation in this regard, R. L’0,573-20,50b). 
Clearly there was an intent to benefit Hastern Service Cor¬ 
poration. 


The evidence showed that Harry Hernstein had a direct 
financial interest in various properties. Hernstein directlv 
paid a bribe to Goodwin on these properties. Appellants 
llarry Hernstein and Hastern Service Corporation were 





each convicted of bribery on I I counts involving Ilirsr prop¬ 
erties. Oil tlirsr “.let" properl irs, tlie liability of Eastern 
Service Corporation was based solely on the actions of 
Harry llenistein.* Appellant Eastern Service Corporation 
contends that the intent of Marry ilernsteiu in paving these 
hrilies was soleln to hriudit Jet land thus himself). 

Clearly llenistein did have some intent to benefit .let 
in paying these bribes. For the higher value placed on the 
properties us a result id' the bribes meant that -let would 
receive that much more money when the property was 
refinanced or sold with a mortgage insured by tin 1 EHA. 
However, this does not end the impiiry. If llenistein per¬ 
formed this art with some intent to benefit .let and also 
with some intent to benefit Kastern Service Corporation, 
then Eastern Service Corporation may lie held responsible 
for that criminal act. Slumlord Oil ('om/unit/ nf Terns v. 
Cnitetl Stoles, HOT F.lM 120, 12N, n. 14 (5th (Mr. l!)t»2) ; 
C. .170-372. 

Appellant contends that Ilernstein's transactions as to 
the .let properties had nothing to do with Eastern Service 
Corporation, and that the corporation could receive no 
benefit from the payment of these bribes. This argument 
pointedly overlooks some of the facts in the case, and is 
refuted by the summary of the evidence contained in the 
statement of facts herein. As to these transactions, Hern- 
stein wore two hats—lie was the owner of Eastern Service 
Corporation and .let Warehouse, Inc. I loth stood to benefit 

* As appellant notes, Goodwin testified that Bernstein said he 
had a financial interest in these properties—referring to them 
variously as “mine”, “ORE” (our real estate), or a "Jet” (Jet 
Warehouse, Inc., wholly owned by Harry Bernstein). As to 12 of 
these properties, the government proved directly the nature of 
that financial interest—Jet was the owner of three of the proper¬ 
ties and was the assignee of the second mortgage on nine of the 
properties (R. 15,^*41-15,454). It is perhaps reasonable to infer 
that Bernstein’s interest in the other two properties was also 
through Jet. In any event, for convenience, we will refer to 
these properties as “Jet” properties. 
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I mu, |, ls actions. Eastern Service Corporation was the 
a|»|M-ov«Ml mortgagee used to process the FJIA applications 
l' lu l M ‘ ,-,i cs. If the application was approved by 
1 1" l ,,A ’ Service Corporation would stand to make 

a Klims | rolit on the properly in the form of the “points” it 
chai ned lor processing I lie application. Accordingly, it was 
in the interest of Eastern Service Corporation for the deal 
to close. In order for the deal to close, the appraiser must 
accept tin* property. If the appraiser rejects the property, 
hasten. Service Corporation loses its opportunity to charm* 
peinls and make its profit on the particular property. As 
a result of the bribes, Goodwin accepted three of these 
properties which In* would otherwise have rejected (counts 
II. .,1 and On). As a result of the bribes, Goodwin over¬ 
valued each of these properties in an amount ranging from 
*1000 to $1000. This overvaluation in turn results in a 
higher mortgage amount. When Fasten) Service Corpora¬ 
tion calculates the points it charges on the basis of a certain 
percentage of the mortgage amount, the overvaluation re¬ 
sults in more money, albeit a small increase, being paid to 
Hasten) Service Corporation in the form of points. 

Moreover, it should be kept in mind that the arrange¬ 
ment between Goodwin and llernstein was a prospective one 
When llernstein indicates to Goodwin that a particular 
property is one of his l meaning Goodwin can expect to 
receive a bribe on it), llernstein doesn't know whether or 
not the property would otherwise be accepted or what kind 
of value he would otherwise get on the property. If the 
property is not accepted, or if the FHA value is not high 
enough to satisfy -let (whether as owner or second mort¬ 
gagee), then the transaction will not close and Eastern 
Service Corporation will not make any money on it. Ifv 
offering and paying a bribe. llernstein makes it more likelv 
that the deal will close and that Eastern Service Corpora¬ 
tion will be in a position to make money on the transaction. 


7 









I'iuallv, in this regard, we Imvi' already h<■ 11 how ■ 
steins relationship with Goodwin |>r<>vi<I<*<I a si't'vici 1 to 
Kapruki to encourage hot to bring her business to Eastern 
Service Corporation. In much tin- same manner. Hern 
stein's relationship with Goodwin might properly he viewed 
by the jury in part as providing it service to .let to en¬ 
courage it to bring its business to Eastern Service Corpora¬ 
tion. 

This briel'discussion suffices to point out that there was 
sufficient evidence for it jury to tinil beyond it reasonable 
doubt tIiiit Harry Hernstein bribed Goodwin with a dual 
intent—an intent to benefit Jet and also an intent to 
benefit Eastern Service Corporation. 

(4 

The contentions of appellant llehar and appellant Car¬ 
dona as to the sufficiency of the evidence are frivolous and 
can be briefly disposed of. The summary of the evidence 
contained in the statement of facts shows that there was 
more than ample evidence to establish beyond a reasonable 
doubt that Relmr, who had the responsibility of signing the 
mortgagee's certificate on behalf of Eastern Service Corpora¬ 
tion, acted with a conscious purpose to avoid learning whether 
a statement was true or false, or at the very least acted w ith 
a reckless disregard of whether the statements made were 
true. This evidence included the following: (1) knowing 
that it was against EHA requirements, Hehar gave Kapraki 
a number of blank verification of employment forms; |2) 
when an applicant's apparent income from his supjHtsed 
part-time employment was greater than his income from 
his full-time employment, in order to avoid suspicion Hehar 
instructed Hat Huckley to reverse the jobs in the FIIA 
application, putting the higher-paying job as the full-time 
employment; (11) when a question arose as to the number 
of applicants all working at one gas station, Hehar accented 
Kapraki’s statement that they all worked there instead of 





sending out mi KuMerii solicitor to speak to tlu. npiiliiii„t'x 

. .“• «as an ex^Henod a..,I 

' | , rorrssor Wlm K,„„t I.oimh W ith Ka|naki g„j„g 

■;r' m.|.|m,no.|Iv self-employed. 

ilt» winch aroused Key's suspicions < he indicated that he 

""" 'I hl,v ‘* ,u 1,0 and naive not to know there was 

some.king wrongt; * (a) Fey told Hehar that he though. 

Ka| "" kl . . - If employ ed applicants were "phony”- 

"• & It a I tout credit reports which 

, , «'* applicant’* claimed seif-emplovinent 

i, I lhl n edi, reports l,e changed‘under’ 

1 "I taking away KusternV l.usiness from I) & | { - (7) 

' liU lllMl « sfl ""^ HMdive to consciously close her eyes or 
ait Ksklessh, in that Kapraki was paying her $150 to *•».“,() 

I" 1 |M : <Nl Hehar used her leverage to increase the 

TV,"' .. Ka|,,i,ki " ns paying her P«- property; 

' 1 IMu,v 0,1 '*'•••«•<*"'» expressed to Kapraki her concern 
or getting the “right man” in the credit section of the 
I MA examine and approve the application: (10) when 
a question arose as to so many applicants being self- 
employed. making a good income, and not having a tele- 
phone, Hehar again accepted KaprakiV, absurd explanation 
instead or sending out an Fasten, solicitor to investigate. 
See. the government's summation in this regard. It. 1*0,748- 

-tt.iSi. See .,| S() / „jf r< f state k v. Leri agon, supra, 405 F *»d 
at 08(5. 


Appellant Cardona concedes that there is sufficient evi- 
dn.ce to support his conviction. Cardonas position in this 
regard is t o request this Court to reconsider its prior 

‘ Appellant’s attempt to brand Fey’s state of mind as simply 
prejudice gainst minority groups (brief, p. 48) is a distortion 
of the evidence, and was satisfactorily refuted in the government’s 
summation (R. 20,705-20.799). As to Behar's authority while 
hey testified she did not have the authority to stop processing 
Kapraki s applications, she did have the authorin’ and discretion 
to report irregularities as to Kapraki’s applications. This Behar 
did not do! 
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rulini'N that a conviction max rest u|■<>n tin* uncorroborated 
testimony of accomplices. rutting aside the faet that the 
testimony of Kupraki ami Altad was corroborated l»\ vari¬ 
ous documentary evidenee, including the eheeks representing 
some of Ka|aakis payments to t'urdomi for the false tinan- 
eial statements rouecrning self employment. appellant has 
not presented any valid reason for changing this long¬ 
standing rule as to aeeompliee testimony. See I'nited 
States v. Messina, 481 l\2d 878. 881 (2dCir. I, vert. denied. 
414 U.S. 074 (1073i ; l nitnl Stalin v. Ayueei, 310 I'.iM SIT, 
833 (2d Cir. 1!)C2). 

POINT VI 

The court's evidentiary rulings were proper and 
did not constitute reversible error.* 

Appellant Helmr contends that the court made a variety 
of errors in its evidentiary rulings during the trial, which 
served to deny her a fair trial. These rulings will he spe¬ 
cifically discussed below in subdivisions (lj through (8) 
of this point. While it is sometimes difficult to determine 
from an examination of the record, it appears that only 
the questions raised in subdivisions (1) — (3) were properly 
preserved for appeal. In any event all are without any 
merit. 

( 1 ) 

Appellant Heliar points to evidence relating to the series 
of transactions involving the FHA valuation of .let prop¬ 
erties (bribery ot Goodwin by Harry Bernstein on specific 
•let properties; further overvaluation of some of those same 
properties by Cronin's use of the CUP). Appellant claims 
that there was absolutely no evidence that she was aware 
of any of these transactions, and that the trial court im¬ 
properly excluded her from a limiting instruction which it 
gave to the jury as to this evidence (K. 13034 13030, 14507, 

* In response to Points 11(B), VII and VIII of Behar’s brief. 
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14.*i48, 1 ITt.'4I IlillS >.* Tin* (‘(inclusion which appcl- 
laid draws from this premise is that it “may well he" that 
the jury utilized this evidence in finding criminal intent on 
her part on the separate charges of aiding and abetting the 
payment of bribes by Kapraki to Goodwin. Both the pre¬ 
mise and conclusion are simply wrong. 

It has already been pointed out under Point II that 
i.ehar was aware that the Bernsteins had a bribery (•elation- 
ship with Goodwin on properties other than Kapraki's. 
Since she was aware of the broader scope of the conspiracy, 
the evidence was properly admissible against her provided, 
as is the case here, that there was sufficient independent 
evidence of her membership in the conspiracy. Accordingly, 
she was properly excluded from the lii^Uing instruction.** 

Not only is the premise of Behar’s argument erroneous, 
but also there is absolutely no basis in the record for the 
completely speculative conclusion appellant draws from it. 
There was no Pinkerton charge requested or given in this 
case. To speculate that the jury used evidence of trans¬ 
actions in which Behar did not participate to convict her 
on bribery counts as to which there was direct evidence of 
her involvement is simply absurd. See United States v. 
Miley, supra, slip op. at 2391-2393. 

( 2 ) 

During the period from the summer 1968 until March 
1970, Kapraki had approximately 200 closings of FHA in¬ 
sured mortgages at Eastern Service Corporation. After 

* Goodwin’s testimony related to bribery in connection with 
both Jet and Kapraki properties. Behar was directly involved in 
aiding and abetting bribery on the Kapraki properties. Hence, 
appellant Behar’s request (R. 13034-13039) that none of uood- 
win’s testimony be admitted against her was clearly too broad. 

** The limiting instruction was applicable to particular defen¬ 
dants as to whom there was no evidence connecting them to the 
bribery aspect of the conspiracy. Behar clearly did not fall 
within this category. 







each dosing, except for those in a slan t period of time from 
May to .1 une 1969, Kapraki gave money to appellant Behar 
1 1 v placing an envelope in her desk drawer. '1 he amount oi 
money varied per closing. It started out in the spring IMS 
at #50 nr #75 per property, increased to #150 per property 
shortly thereafter, increased to #200 per property as of 
November liMiS, and #250 per property as of dune I960. 
The money was usually paid in cash, hut sometimes by 
check. On four occasions in November IMS Kapraki made 
out a check to cash, put the check in the envelope, and gave 
it to Behar. Behars endorsement was on the back of these 
checks. On March 17, 1M9, and on 10 other occasions from 
September 1M!) through January 1970, out of the proceeds 
due her at the closing Kapraki had Eastern Service Corpo¬ 
ration draw a check to her in the amount of |27»0 or #500. 
On these 20 occasions Kapraki endorsed the check, put it 
in an envelope, and gave it to Behar. One of these checks 
was endorsed and deposited in the account of Florence 
Behar and her husband. Seventeen of the checks were en¬ 
dorsed and deposited in the account of Florence Friedman. 
Behar’s maiden name. Two were cashed with and endorsed by 
Eastern Service Corporation. The money represented “tips" 
to Behar to expedite Kapraki’s cases, fit. 3101-3102, 3112 
3113, 4331-4332, 4490-4512, 5361, 5376-5421, 5445-5455. 6060, 
6067, 6077-6078, 11615-11633.] 

Of the 20 checks drawn on the account ot Eastern Serv¬ 
ice Corporation and given to Behar by Kapraki, none rep¬ 
resented a “tip" for a property specifically involved in the 
substantive counts of the indictment, and only one repre¬ 
sented a “tip” for a specific property as to which the gov¬ 
ernment offered evidence of false statements as to employ¬ 
ment and income therefrom (on one of the severed counts 
which was an overt act of the conspiracy count). The 
other nineteen of these checks represented “tips” on proper¬ 
ties which were identified, but there was no specific proof 
one way or the other as to any illegal activities in connect¬ 
ion with these properties. Appellant Behar objected below 





ill. 3370 ri383), ami presses her claim on appeal, that these 
nineteen cheeks were irrelevant. 

The evidence of money paid by Kapraki to Itehar, of 
which these lit checks are a part, was offered to show the 
relationship between Itehar and Kapruki, and its evidence 
of motive. At tin- beginning Kapraki’s deals were “clean”. 
However, there came a time when Kapraki did create false 
statements. Although there was uo “quid pro quo” con¬ 
cerning the submission of false statements and this money, 
the monetary relationship which they had provided a 
strong motive for Itehar to close her eyes and exhibit a 
reckless disregard as to the truth or falsity of statements 
in each of the applications on Kapraki's properties which 
were submitted to the F1IA. Surely this evidence, includ¬ 
ing the checks, was relevant and highly probative in es¬ 
tablishing motive. Indeed, the oral testimony that Kapraki 
paid Itehar money after every closing came in without 
any objection (It. 3112-3113). Likewise, there is no valid 
objection to the evidence showing the form (checks) in 
which some of this money was paid. 

t3) 

Appellant Hehar claims that the trial court erroneously 
advised the jury as to the defendants and counts which 
had been severed from the trial ( K. 3840-3847), and in its 
charge as to which of the severed defendants had entered 
pleas id' guilty (<_’. 295). It appears that appellant l.eliar 
joined in the exceptions of other counsel to this part of 
the court’s charge (C. 008, 019). Since the defendants who 
were severed from the trial were still named as co-conspira¬ 
tors in the conspiracy count, surely it was within the 
court's discretion to advise the jury that these defendants 
were severed from the trial for the purpose of making it 
more manageable, a fact already obvious to the jury from 
their absence. Although it would have been a better prac¬ 
tice had the court not advised the jury that various counts 




liml been severed, suroly it did not commit reversible error 
in so advising the jury. United States v. Aronson, 31!l F.L’d 
48, 50-51 (LM Cir.), cert, denied, 375 F.S. yi»o (1003). 

As to tin* pleas entered l>y seven of the co-conspirators, 
the jury had hoard four of them testify as to their pleas of 
guilty. The jury had not heard any evidence as to the pleas 
of the other three eo-eonspirators. However, the court did 
instruct the jury concerning pleas of guilty by defendants 
not on trial, and told the jury that a plea of guilty is 
“personal to them and to them alone’*, and that their guilty 
pleas “are not to he considered by you in any sense as 
proof of the other defendant's guilt". The court further 
instructed the jury that although it may consider the testi¬ 
mony of witnesses who had pled guilty, the jury “may not 
consider their pleas of guilty as evidence of guilty [sic] 
in determining the guilt or innocence of the defendants 
on trial" [<’. 314]. This cautionary instruction, especially 
in the context of this nine-month trial, surely cured any 
possible error in the court's statements as to the pleas of 
the co-conspirators. / 'nited States v. Kdirards , supra, 3(!ti 
F.lM at 870; United States v. Ihirdi, sn/ira, 330 F.L’d at 333; 
United States v. Aronson, supra, 310 I*\2d at r»l-o2. 

(4) 

Appellant Ilelmr points to evidence of false statements 
presented to the jury under tin “overt act" or “similar act" 
theory and claims that it added nothing to the case except 
time and confusion. Recognizing that a trial court has 
broad discretion in admitting evidence of overt acts in 
furtherance of a conspiracy, appellant is forced to contend 
that the trial court failed to exercise its discretion in this 
regard, depriving appellant of a fair trial. It should be 
noted that appellant has failed to point out where iu the 
record this question was properly preserved for appeal. 
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Finally, appellant's contention that the trial court failed 
to exercise its discretion is a bald, conclusory statement, 
and is simply not supported by any fair reading of the 
record. In support of this contention, appellant points to 
two references in the record where the trial court made 
reference to letting counsel try the case in their own way 
(It. 111423, 15952). This surely does not demonstrate that 
the court failed to exercise its discretion. Indeed, in those 
very conversations pointed to by appellant, the court indi¬ 
cated that, although it may use the word “overkill," it 
did not think that it really tit this case (It. 12423); further, 
the court indicated that it had made “decisions" as to each 
question when it arose, and had exercised its discretion 
as to the number of counts and overt acts ( R. 15951-954). 
Indeed, at one point, when the government attempted to 
otter evidence of additional false statements in additional 
applications, the court exercised its discretion in favor 
of defendants, sustaining their objection (It. 3130, 5137- 
5170). Other portions of the record also indicate that 
the court was mindful of, and did exercise its discretion 
(see, e.g., R. 3191-3205. esp. at 3196, 3205). Appellant’s 
claim is frivolous. 

(5) 

The trial court received in evidence under 28 TT .S.C. 
§ 1732 certain exhibits as records made in the regular 
course of Kapraki's business, including among others a 
ledger book containing bookkeeping entries as to the vari¬ 
ous houses she bought and sold in her business, 48th Street 
Realty Co. (R. 3360-3374),* and various closing state- 

place to point out why the trial court’s denial of D & B’s motion 
for a directed verdict at the close of the government’s case and 
at the close of the entire case was proper. It suffices to point 
out that much of this evidence as testified to by D & B employees 
would have been admissible even if D & B had not been a defen¬ 
dant. The evidence was clearly admissible against Behar herself, 
as well as Eastern Service Corporation, the Bernsteins, and Car¬ 
dona on the false statement charges. 

* Certain pages of the record, 3366A—3366Q, were inserted in 
the wrong place by the court reporter. These pages should appear 
immediately after R. 3358. 


* « 
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men s prepared by Kupraki’s attorney* as part of her real 
estate business u „«l maintained under he- supervision in an 
aemmnua, .n fw th e par.ieular prop, ty , R. 3350-3352, 
•In'' ' 3645-3650, 3770-3781, 3833-3830 3917 

43.0-4317. 4403-4404 ’ 4477- 
, v .,’ ‘ 4M4 ' 4,i40 ’ 4006-46(58, 4094-4696, 4832- 

4834, ^4M.»-48.»0, 4877-4880, 4031-4932, 4981-4982 505”. 

•>0.>.., •»!-_-.* 124, ,)223-o220, 5275-5277, 5339-5340). Although 
, appears Iron, the record that appellant Behar has not 
P operly preserved this for appeal, appellant contends that 
tluse exhibits were improperly admitted.* 

Appellant points out that some of the entries in the 
ledger were inaccurate. Appellant appears to be referring 

l ebn K * -o U ‘ that iu,Ucate Ka Praki paid Mrs 

I * lo ° 1,1 co nnection with each property in 1968 and 

: , , w4a : , ;;‘ u ' s Mrs - Ka l uaki ‘entitled that she paid Mrs. 
Hehar $1.»0 per property, but that this increased to *”00 
1"’ l"-<;P‘‘rt.v as of November 1968 and $250 per property 
*’ <*t June 1009. However, the inaccuracy in the ledger 
as to the amount of the payment to liehar on some of the 
properties (but not as to the fact of a payment of money 
Jo Behar) does not affect tin* admissibility of the ledger 
the proper foundation was laid as to tlm entries in the 
ledger being made by Kapruki’s bookkeeper in the regular 

“*"” e t ‘ f 1 IV ,,nuki ' H b,lsi,u ‘ ss - As to any inaccuracies, 28 
t-8.L, § 1,32 specifically provides as follows; 

‘Although appellant’s counsel did conduct a voir dire con- 

ZT did not 0bject to its “Mission at that time. 

Later, after it had been admitted, Behar’s counsel did move to 

slr,ke „ ,r. Appcllll „, hna „„ ftjled a 

any specific objection by her to the admission of the closing 
statements Although on some occasions references were made by 
the court to objections by defense counsel generally usee eg 

Behar ' ^’i " (where does U specifically appear’ that 

Behar s counsel made a specific objection. Indeed, on two occa¬ 
sions Behar s attorney specifically indicated that he had no ob¬ 
jection to the particular closing statement (R. 3780, 4231) 
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All other circumstances of the milking of such 
writing or record, including lack of personal knowl¬ 
edge by the entrant or maker, may lie shown to 
all'ect its weight, hut such circumstances shall not 
affect its admissibility. 

See l it it a! State* V. Sehirarts, Mil F.2d 40!), oil (2d fir.), 
cnt. denied, 400 F.S. 1000 (1072) ; fnited State* v. lie, 
•5.10 F.2d 1S06, 311-314 (2d Cir.), cert, denial, 370 I’.S. 
004 (1004); l ailed States v. Hernard, 287 F.2d 715, 721 
(7th Cir.), art. denied, 300 U.S. !)(il (1001). .Moreover, 
since it was clear at trial that Kapraki was the only one 
who had first-hand knowledge of the payments to Ilehar, 
and she testified as to these payments, (lie ledger entries 
did no more than recount tin* payment to Ilehar from the 
same ultimate source as Kapraki's oral testimony. There¬ 
fore, appellant was in no way prejudiced by the admission 
of the ledger, t ailed States v. Schahert, 302 F.2d 300, 
371-72 (2d Cir.), art. denied, 385 l’.S. 010 (1000). 

The record demonstrates that the proper foundation 
was also laid for admission of the closing statements. 
Appellants point appears to he that each closing state¬ 
ment was prepared by an attorney, not by anyone in 
Kapraki's ottiee. Appellant overlooks the fact that the 
attorney was retained by Kapraki for the closing, prepared 
the statement for Kapraki as part of the regular conduct 
of l\ a/Iraki's business, and the statement was maintained as 
part of her business in the accounting lile for the particular 
property. Moreover, appellant has failed to show any 
prejudice against her arising out of the admission of the 
closing statements. 

( 6 ) 

During .he course of (he trial the witness Kapraki 
testified concerning a great number of conversations which 
she had with various persons, including appellant Ilehar. 


* 
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themselves a warning of their evidential weakness. The 
best judicial opinion does not insist on any degree of 
positiveness in the recollection, but accepts whatever the 
witness feels able to present." 15 Wigmore, supra, $ 72f> 
at p. 72. 

(7) 

In determining the essential element of falsity of the 
statements in each application, the jury was limited to 
particular statements relating to employment and income 
therefrom. These false statements were created by Kapraki 
and appellant Cardona, as Kapraki testified. 1 he procedure 
which tliev used followed a certain pattern. When the 
mortgage applicant came to Kapraki's office, she would ask 
tin* applicant qm*stions as to his employment and income, 
if the income from his employment was not sufficient to 
obtain a mortgage on the properly in question, a second job 
would be made up for the mortgage applicant. Kapraki. 
Cardona, and others participated in tin* acts of creating 
and verifving the false second job and income therefrom. 

The conversations with Cardona and others who partici¬ 
pated in the acts of creating and verifying the false employ¬ 
ment and income were clearly verbal acts in furtherance of 
the conspiraev. See, e.g.. I tilled Stales 7 ruuiiinti, supra. 
slip op. at 2142. However, the court did not reach this 
question as to the conversations between Kapraki and the 
mortgage applicants, as these conversations were not offered 
to establish the truth of their content I see. e.g., K. 21 <10-21 SI, 
2012-20201. Although appellant llehur has failed to point 
out where in the record she made a specific objection to any 
of these conversations on the ground of hearsay, appellant 
now contends that the conversations with the mortgage 
applicants were hearsay, and that the court erred in ad¬ 
mitting the conversations. 

An oral statement which is not offered to prove the truth 
of the matter uttered is not hearsay. The statement by 
each mortgage applicant to Kapraki was ottered without 
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reference to the truth of the matter uttered by the appli- 
eant. It simply did not matter whether what the 
applicant told Kapraki was true or false. It simply served 
to shed light on, explain, and give significance t<t the 
' onduct and transactions ol Kapraki and others in creating 
the false second job and income therefrom which appeared 
as statements in the applications for moi tgc insurance. 
Ol course, the falsity of this second job and income there¬ 
from was an essential element of the crime, which the 
government proved through the testimony of Kapraki as to 
her own conduct, rims, whether the conversations between 
Kapraki and the mortgage applicants arc viewed as conver¬ 
sations which “shed light on [Kapraki’s] several trans¬ 
actions" in creating false statements, see United States v. 

/■'rank, 494 F.2d 145, 153 (I’d Oil-.), cert, denied, — F.S. _, 

!>•'» S. <’t. 48 (11174), or as verbal parts of acts 

(“verbal acts”), see (> Wigmore, Evidence, §§ 1772- 
1 11 1‘» 13d Ed. 1940); McCormick, Evidence , £ 249, at p. 5811 
(_d Ed. 1972), or as utterances used circumstantially 
tojdiow their effect on Kapraki, see (i Wigmore, supra, 

§ 178b; Mct’ormick. supra, S at pp. 589-590, the evi- 
d* nee was not hearsay and was properly received in evi¬ 
dence. See ti Wigmore, supra, £ 17t;ti. As this Court said 
in United States v. Frank, supra, 494 F.2d at 155, “No 
matter how often appellate courts and commentators seek 
to explicate the true nature of the rule, the notion that 
any reference to a conversation constitutes hearsay, in¬ 
admissible unless within an exception, dies exceedin»lv 
hard.” 

( 8 ) 

During the course of the trial Kapraki testified about a 
conversation with appellant Ilehar, in which Ilehar tried 
lo “extort more money from Kapraki per case. Mrs. 
Ivapraki agreed to pay Ilehar more money per property. 
After that conversation. Kapraki told Pat Buckley, a pro¬ 
cessing girl who worked under Ilehar’s supervision, what 
had happened in that regard. [It. 4331-4332.] Then the 
following took place at the trial (It. 4332-4333): 
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H Was anythin* els. sui.l in that conversation? 
A. No. I don't recall. 

q Did the suhjeet matter of the quality ot your 
deals come Up? A. Yes. 

() What was said in that regard? [\o objection 
hi/ ilcfniKc cottnt<cl.\ A. 1 told l*at I’.uckley. 1 said. 
•Mv deals are so terrible, it's so awful. She said to 
me, ‘Don't worry about that. Your deals area t had 
at all. They're very *ood eo.ni»ared to these o her 
brokers that Florence Kel.ar is working tor these 
petty [sit—pet 1 brokers of hers, so don t leel had. 


Itehar's attorney then objected, and the eour st .uk » 
estimonv. Wkvr counsel moved for a mistrial, winch ms 
denied. ‘The court directed the jury that it was to i,nore 
, lu . testimony, that it was stricken from the record. [U. 


Appellant contends that the testimony was elicited for 

„,e side purpose of prejudicing the jury W then, 

that lleliur was en*a*e.l in the same type of att.wty 
other brokers on a -wholesale basis". There is no ueei • 
resolve here the question of the adm.SK.biht, of thu 
deuce, as the court exercised its discretion 
testimony.* It was elicited in *ood faith (11. 4.14-4. ), 


- The government submits that the evidence was admissible 
me ginc. The s Urnrn ary of the 

within the discretion o ■ ^ clearly that Buckley 

evidence in out• aUitcment ( . re , 0 t h e entire indict- 

W "‘.° dTTn nk It he trial,. According, thi, conversation 

centid properly^ he i««e„ »■ U “S 

served'tn X 

with Eastern Service <„l 199 F 2d at 884-885, where there 

n,i„d ot’.— 
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(lie quest ion was not objected to, and the court took firm 
action in striking the testimony and directing the jury to 
ignore it. I nder these circumstances, and in the context 
of this nine-mouth trial, there was surely no prejudicial 
error. Initcil States v. Cohen, IN!I F.2d 915, 350-951 (I’d 
Cir. 1973). See also L'nitcd Staten V. Aloi, supra, 511 F.’Jd 
at 601’. 

(!>) 

Appellant Ilehar concludes this portion of her brief with 
tin 1 comment that "in the present case, the relatively few 
incidents which we have thus far noted, give some indication 
of the quality of trial afforded to the defendant. It is 
respectfully submitted that that quality was so insuilicient 
and so aflirmatively defective that the judgment cannot 
stand”. We have already shown that appellant's conten¬ 
tions as to a variety of "errors” are without any merit. 
Considering the length and nature of the trial, the few 
claims of error which appellants press and their lack of 
substance surely do give some indication of the quality of 
trial afforded appellants—namely, that they did indeed 
receive a very lair trial. 

POINT VII 

The charge on the element of knowledge was 
proper.* 

Appellants Ilarry I’.erustein, Eastern Service Corpora¬ 
tion, and Florence Ilehar contend that the trial court’s 
charge to the jury on the element of "knowledge" appli¬ 
cable to the false statement counts and the false statement 
object of the conspiracy count was erroneous. 

cases. Insofar as it circumstantially reflects on Behar, it also 
shows her state of mind toward Kapraki’s cases; unlike in the 
drill i case, Buckley’s knowledge of Behar’s situation is first hand, 
based on a personal relationship between Buckley and Behar. 

* In response to Point III of Bernsteins’ brief, and Points IV, 
VI of Behar’s brief. 
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( 1 ) 

Knowledge is an essential element in the eriiue of sub¬ 
mitting a false statement in violation of IS I'.S.C. § 1010. 
United, Staten v. Leach, napra, 427 F.-d at 1111. Tlie gov¬ 
ernment did not contend that appellants llurr\ l>einstein, 
Florence llehar, or Eastern Service Corporation had actual 
knowledge of the falsity of any particular statement in 
the applications for mortgage insurance. Hat her the gov¬ 
ernment relied on the theories of conscious avoidance and 
recklessness as to these appellants. Appellants attack the 
court's instructions on the theory of recklessness.* 

The theory of recklessness rests on the following proposi¬ 
tion. Where a person who makes, passes, utters or pub¬ 
lishes a false statement is under an affirmative duty to 
investigate, the element of knowledge is satisfied by proof 
beyond a reasonable doubt that a defendant recklessly stated 
as facts things of which he was ignorant, or acted with a 
reckless disregard of whether the statements made were 
true. The jury was so instructed (C. ">12).** This mean¬ 
ing has been applied to the requirement of “wilful" or 
“knowing” conduct in the context of criminal laws dealing 
with the enforcement of the Securities laws. See United 

* The court’s charge on conscious avoidance (C. 509-511) was 
proper and in accordance with the standards set forth in United 
States v. limner, 482 F.2d 117, 128-129 (2d Cir. 1973) and 
United States v. Jacobs, 475 F.2d 270, 287-288 (2d Cir.), cert, 
denied, 414 U.S. 821 (1973). However, since there is no way of 
knowing whether the jury convicted these appellants on a theory 
of conscious avoidance or recklessness, the convictions of these 
appellants on the false statement counts must be reviewed on the 
basis of the theory of recklessness. 

** The jury had already been instructed that proof of mere 
negligence was not sufficient to establish guilty knowledge (C. 
511). The jury was also instructed that proof of specific intent 
was required to convict (C. 514-515). 
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Sta,r * v - *H t nv, 328 P.2d at 862-863; * Bcntel v 

VnitaltiMe^ 13 F.2d 327, 329 (2d Cir.), cert, denied, 273 
• N. 713 (1926 ). See also United States v. Simon, 425 F 2d 
796, 805, 809, 810, 812 (2d Cir. 1969), cert, denied, 397 
I .S. loot. 1 19(0). The rationale for this meaning of “know* 
(,mt context has Ixten stated by this Court in 
I nited Slates V. Squires, 440 F.2d 859, 863 (2d Cir. 1971) : 

In I hose areas of fiduciary responsibility (enforce¬ 
ment „f the Securities laws) the persons issuing 
statements are under an affirmative duty to investi- 
gnte, and it is entirely appropriate to include ‘should 
have known’ within the definition of ‘know’. 

Accordingly, the critical issue herein is whether or not 
these appellants were under an affirmative duty to investi¬ 
gate. As will be shown below, an approved mortgagee issu¬ 
ing statements in the context of applications for mortgage 
insurance to the Federal Housing Administration is unde* 
an affirmative duty to investigate. Therefore, it is appro¬ 
priate to apply the above-mentioned meaning of ••know¬ 
ingly" to the instant case; the court's instructions on the 
theory of recklessness were proper. 

* The Benjamin rase (328 F.2d at 863) noted that other cir- 

CU v! s u ^ eVe " further as t0 thi « requirement citing cases 

were tru^u T" T*' ^ h ° neSt belief that the statements 
were true was not a defense where the defendant, by the exercise 

»f due diligence, would have become aware that the statements 
were false. These cases, also in the context of the Securities laws 
were United States v. Schaefer, 299 F.2d 625 (7th Cir.) 0 cert 
d *”* cd ’. 370 , U / S - 917 ,1962 ’ and Stme v. United States. 113 F.2d 70 
to l tL However, in the case at bar, it is not necessary 

to go that far See also United States v. Cooperative Grain and 
Supply Go, 476 F.2d 47, 59-60 (8th Cir. 1973) (holding that a 
negligent misrepresentation or a misrepresentation made with 
reckless disregard of its truth or falsity constitutes the necessary 
knowledge under the civd false claims act, subjecting the defen¬ 
dant to double damages; the court noted that in certain rare cases 
a guilty avoidance of knowledge’ and a ‘bona fide belief resulting 
from negligence’ can form generally the requisite criminal scien- 
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Hotli §203 and $ 221 of the National Housing Art, 12 
F.S.C. $1709 and § 1713L respectively, require that to he 
eligible for insurance a mortgage shall: 

(1) Have been made to, and he held by, a 
mortgagee approved by the Secretary as responsible 
and able to service the mortgage properly. (1- 
U.S.C. § 1709(b)(1) and § 1715L(d)(1)). 

Title 21 of the (’ode of Federal Regulations, § 203.4(a), 
(e», set' forth the eligibility requirements for approval 
of mortgagees applicable to a non-superviseil institution 
such as Eastern Service Corporation. In addition to pro¬ 
visions involving the financial responsibility ol a mortgagee, 
submission of audits by it, an examination of its books 
and affairs, and the segregation of certain funds, the 
regulations require that it “shall have as its principal 
activity the lending or investment of funds under its own 
control in real estate mortgages’, and "shall comply with 
any other conditions that the Commissioner may impose”. 
>; 203.7 sets forth reasons by which approval of a mortgagee 
may be withdrawn, including among others a violation of 
its responsibilities with respect to the segregation and use 
of escrow funds, or “such other reason as the Commis¬ 
sioner determines to be justified . 


The regulations also set forth eligibility requirements 
for mortgagors. 21 C.F.R. § 2(13.33 provides that a “mort¬ 
gagor must establish that the periodic payments required 
ia'the mortgage submitted for insurance bear a proper 
relation to his present and anticipated income and ex¬ 
penses". $203.34 further provides that “a mortgagor must 
have a general credit standing satisfactory to the Com¬ 
missioner.’’ * 


* $ 90S 4 « 203 7 ¥ 203.33 and g 203.34. referred to above con¬ 
cerning "eligibility requirements of mortgagees and mortgagors 

under g 203 of the National Housing Act. are f 180 mad ® appl ' C J b ® 
to mortgages under g 221 of the National Housing Act by 24 C.F.R. 


§ 221 . 1 . 




I 


117 


However, these requirements for mortgagors are not 
<iiretted only to the mortgagor, but also to the mortgagee. 
I*oth the mortgagor and the mortgagee stand to benefit 
"'o'" ,,u * iss »ame of mortgage insurance. The issuance 
Ol mortgage insurance virtually removes the risk of default 
lion, the lending institution, and transfers it to the FIIA 
Further, it is the mortgagee which deals directly with the 
FHA and submits the applications for mortgage insurance 
H is the mortgagee, not the FHA, which deals directly 
with the mortgagors and the real estate speculators It 
is the mortgagee, not the FHA, which gathers the facts 
and certifies to them in the applications. 


24 r F K< $ 20311 provides that the “application must 
be made upon a standard form prescribed by the Com¬ 
missioner'’. The application is further discussed in the 
Mortgagees’ Handbook.* Section 10!) of that handbook 
requires that certain documents and exhibits be submitted 
by the mortgagee with the application. These required 
exhibits, as enumerated on the FHA form 2900 <<\ H29| ap¬ 
plicable to the period involved in this case, include a credit 
report, form 2004F (verification of deposits), form 2004g 
(verification of employment), and a currently dated bal¬ 
ance sheet and operating statement if the mortgagor’s 
principal income is from his own business. Section 119 
provides that inasmuch as the FHA derives its knowledge 
ot the borrower largely from the application and support¬ 
ing exhibits, “it is essential that each item be correctly 


* The Mortgagees’ Handbook is sent to all approved mortga¬ 
gees. Eastern Service Corporation received a copy of it at the time 
it became at. approved mortgagee (R. 2217-20). The implication 
on p. 37 of Bernsteins’ brief that instructions in this handbook 
have no binding effect on the mortgagee is erroneous. An examina¬ 
tion of the testimony referred to by appellants shows that the 
government witness was referring only to Volume VII, Book I of 
the FHA Manual involving underwriting procedures as to home 
mortgages (directed to the FHA). not to the handbook which 
goes to the mortgagee. The relevant portions of the handbook are 
set forth in the appendix (D. 2 et seq.). 
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and adequately completed, so that a decision may be reached 
as to eligibility without further inquiry" <1> H). Im ’ 
ther, section 1-1 provides I 1>. Id. 1») : 

FllA's mortgage insurance underwriting, as 
related to credit analysis, does not permit, as a 
general practice, the use of many methods commonly 
used by other credit institutions; e.g., FHA seldom 
has the benefit of personal interviews with mortgagor- 
applicants or the facilities for the more intensive 
type of investigation. FHA, therefore, must depend 
heavily on credit reports and such reports must be 
reliable and adequate in every respect . . . FHA is 
confident that mortgagees share FllA's concern that 
accurate and complete credit information be avail¬ 
able in all cases and will make extensive use of 
the services available to them to improve the quality 
ol' credit information and expedite the processing 
of applications. 

Moreover, the application form requires the mortgagee to 
certify “that all information in this application is true 
and complete to the best of its knowledge and belief " 
(emphasis supplied).* Immediately below this certilica- 

* Appellants’ claim that the system never contemplated the 
fraudulent activities of an Ortrud Kapraki, and their cavalier 
treatment of the mortgagee's certificate is simply contrary to t 
scheme set forth in the statute, regulations, and instructions em¬ 
bodying the FHA program. In 12 U S C. . 

viried that the contract of insurance between the FHA and an ap 
Proved mortgagee was “incontestable”, “except for fraud or mis¬ 
representation” by the approved mortgagee. This is a clear indica¬ 
tion that Congress did intend that an approved mortgagee trne 
an affirmative duty as discussed in the cases, mfia on p. 1 
herein, and in United States V. Cooperative Gram and Supp.pCo 
_ 'erg p 2d at 59-60. The mortgagee’s certificate is a critical 
„<S.E..heme (ft. 2488. *m. 2470-78. 2482-83). IWer 
these circumstances surely it was contemplated that a mortgage, 

f Footnote continued on following page] 



tion, there is a “WARNING” as to false statements in 
violation of is I'.S.t’. ^ 1010 (<’. 

1 inall.x, the policy underlyin'; the FHA program is one 
o| reliance hy the FHA on the mortgagee. As the FHA 
expert witnesses testified, the FHA relies on the approved 
mortgagee to submit complete and accurate information. 
The FHA does not have the staff or the time to verify 
tin* information on each application. It does not have the 
henetit of a personal interview with the applicant. Ac¬ 
cordingly, the FHA must rely on the information which 
(lie mortgagee has submitted, and its certification that the 
information is true and complete to th best of its knowl¬ 
edge and belief. On the other hand, the approved mort¬ 
gagee is in the business of making loans in real estate 
mortgages; indeed, as noted above, this must lie its prin¬ 
cipal activity. It should have the machinery and facilities 
required to obtain the complete and accurate credit in¬ 
formation necessary for approval of a loan. Further, the 
mortgagee should exercise good business judgment. It is 
not just a paper pusher. It has an obligation to evaluate 
the risk, just as the FHA does. (R. 2222, 2477-2478, 24S5, 
2”>48, 2551, 2585-258(1.) The loan guaranty program is one 
of great magnitude; based upon reliance on the mortgagee, 
millions of dollars worth of mortgages are insured bv the 
FHA. 

Upon a consideration of the above-mentioned statute, 
regulations, mortgagees’ handbook, and underlying policy, 
one must fairly conclude that riie FHA’s loan guaranty 
program establishes a relationship in the nature of a fidu¬ 
ciary one between an approved mortgagee and the FHA, 
and, more importantly, places a duty on the mortgagee 

form some knowledge and belief as to the truth or falsity of the 
statements before it makes the certification. Whatever knowledge 
appellants had in this case, if any — whatever belief appellants 
had in this case, if any — it surely was not that all information 
was true and complete to the best of their knowledge and belief. 





to investigate ami exercise proper credit judgment with 
respect to applications for mortgage insurance submitted 
to the FHA. The case law strongly supports this con¬ 
clusion. See United H'dales v. Kkelman and Associates, 
Inc., et at., Civil Action No. 30932 (K.D. Mich. Nov. 1, 
1972, at pp. 74-8(1) (rejecting a contention that a mortgage 
company had no duty to check and authenticate credit 
information on a mortgagor, and concluding “from the 
entire statutory scheme of loan guarantees for veterans 
that it was the intent of Congress to place a duty on the 
lender to exercise credit judgment with respect to loans 
submitted to the Veterans Administration"). See also 
First National Hank, Henrietta v. Small Business Adminis¬ 
tration, 429 F.2d 280, 282, 287-289 loth Cir. 1970) (Small 
Business Administration’s loan guaranty program); In 
re Fried Furniture Cor/)., 293 F. Supp. 92, 93-94 (K.D.N.Y. 
19081,- ali'd on opinion below, 107 1 2d 300 (2d < ir. 1909) 
(SliA's loan guaranty program); Mount Vernon Coopera- 
tire llank v. tlleason, 307 F.2d 289, 293 (1st Cir. 1900) 

( VA's loan guaranty program); Citizens National Trust it 
Sarint/s Haul of Los Angeles V. United States, 270 F.2d 
j.»8 i;i;i (9th Cir. 19.Mli (FHA home improvement loan 
program). Accordingly, (lie reckless disregard standard 
is applicable to appellant Eastern Service Corporation, an 
approved mortgagee.* 

Appellants' brief displays a fundamental misconception 
as to the nature of the relationship between an approved 

rtgagee and the FHA. and as to the role played in this 
case by the finding of an allirmative duty.** The nature 

* It minht be noted that the fact that the cases just relied 
on are civil cases is of no moment. As this Court noted in Itentcl 
v. United State, supra. 13 F.2d at 329, civil principles as to 
-knowledge” of falsity (reckless disregard) are applied in an ap¬ 
propriate criminal case; only the burden of proof changes in mov¬ 
ing from the civil to the criminal side of the court in such a case. 

** Thus appellants contend that the statements submitted to 
the FHA were not those of Eastern Service Corporation, but were 

[Footnote continued on following page] 
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nt tIn* relationship determines whether or not there is any 
unintuitive duly. A limlin<* of an affirmative duty to inves¬ 
tigate and exercise proper credit judgment simply serves to 
bring into play the standard ot recklessness as satisfying 
tin* reipiirriuenl ot ‘‘knowledge . The crime remains the 
submission of an application containing a false statement 
with the leonisitc knowledge, not the mere violation of the 
allii mat i\e duty to investigate and exercise proper credit 
judgment. Accordingly, appellants' arguments that they 
"e>e lound guilty of a crime (erroneously equating poor 
credit judgment with the crime of making false statements) 
that was unconstitutionally vague and not found in any 
statute or regulation are misplaced and without any merit.* 

Kapraki s, and Eastern's only connection with them was the minis¬ 
terial act of processing them. Appellants contend that the court 
“equated” poor credit judgment with the crime of making false 
statements. Indeed, perhaps as a result of this misconception, the 
brief is replete with inaccurate and erroneous statements concern- 
ing the government s theory of the case, the evidence in that regard, 
and the court’s instructions embodying the theory. However, given 
the considci at ions of time and space, it would serve no useful 
purpose to specifically point out each and every one of them. 

The argument that the ailirmative duty itself must be found 
by resort only to a statute or regulation is also of no avail to ap¬ 
pellants. Even if this were true, the program set forth in the 
statute and regulations and the underlying policy sufficiently con¬ 
templates the plan of reliance on the mortgagee and benefit to the 
mortgagee. Further, the regulations specifically require the appli¬ 
cation to be on a form prescribed by the Commissioner, thus bring¬ 
ing into play the instructions on the form and in the handbook 
as to the required application. However, the case law’ referred to 
earlier does not support appellants’ claim in this regard. In ascer¬ 
taining whether any duty existed the Ekelman case referred to the 
entire relationship between the VA and the lending institution, in¬ 
cluding the instructions in the lender’s handbook, the instructions 
in the form application, the mortgagee’s certification in the appli¬ 
cation, the policy of reliance on the lending institution, and the 
testimony of a V A official as to the duty of the lending institution 
to exercise credit judgment (pp. 71-80). The First National Bank 
case referred to the relationship that existed between the SBA and 

L Footnote continued on following page] 



Moreover, a corporation can only act ami lullil 1,s ' " 
through its officers ami employees. Appellant llarry Hern- 
stein was the President ami sole stockholder <»l hastern 
Service Corporation during the relevant period herein. . s 
such, he set the policy of the company and controlled its 
operations and the real estate speculators with " horn it 
dealt Appellant Florence Hehar was an Assistant ne 
President of E-stern Service Corporation in fhar B e ot the 
processing section. As such, she had the responsibility to 
si.r„ the application and mortpayees certification on heliall 
ofEastern Service Corporation. Occupying these positions, 
thev too had some affirmative duly to insure that the 
statements made in the applications were true; huwnjs 
totally failed to discharge this responsibility, they are no 
permitted to escape the consequences of llmir 
l ailed Stale* V. .1 ndreadin, dtiti 1- .-<1 *—*” 1 

ItMMi), vert, denied, :iST, F.S. 1001 <1»«7 I (as an alternative 
mound, holding president of company criminally liable lor 
false claim made lor his product l»y an agency which lie ha. 
arranged to handle the advertising, even it he did not 
actually know the claims were false,.* Accordingly, since 

the bank, including the policy of reliance on the bank and the fact 
that the bank benefited directly from the guaranty of the loa 
( F 2 d at 282 287-280). The Mount Vernon case likewise 
“ the reWo.»hip tatweu the VA mi the 
tion inducing the VA instructions as to obtaining a credit repert, 
the certification on the application, and the policy of reliance on 
the lending institution .267 F.2d at 203). These cases rejected the 
.■Him that the duty of investigating ynd exercising ciedit judg 
me,U w«" plld »'■>«'>' >he E „vee,Ss«A tody. and net on the 

lending ^institution. ^ ^ (jury „, ud r, , which delen- 

dants it might find had an affirmative duty, and described the 
1 ihm duty As to appellants Harry Bernstein and Floi- 

"ce Beha'r the court initially told the jury that it may find an 
“affirmative duty to insure that statements made in the applica¬ 
tion were true” (emphasis supplied) (C. 513). Appellants attack 
the use of the word “insure.” The word was taken from the An- 
dreadi* case (366 F.2d at 430). However, to avoid any possible 
confusion as to the meaning of the word, the court quite properly 

[Footnote continued on following page] 
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Bernstein and Beliar were charged with the responsibility 
• it fulfilling the dillv imposed on an approved mortgagee, 
tin 1 reckless disregard standard is applicable to them as 
well. 

1 'inallv, appellants contend that tin* question as to 
whether an ulliruiative duty existed is “obviously’’ a ques- 
tion ot law, anil not ol lad. Accordingly, the argument 
goes, since the court submitted this to the jury as a ques¬ 
tion ol fact i<\ 512-013), the convictions on the false 
statement counts must he reversed. However, this argument 
is also of no avail to appellants. 

Appellants imply in their brief (Bernsteins’ brief, pp. 
3JM0) that it was their position at trial that the question 
was one of law to lie decided by the court. Initially it 
appears that defense counsel, with the apparent exception 
of counsel for Bchar, did take this position, and the gov¬ 
ernment was prepared to agree w ith it < K. 18918-18919, 
189.12, 189.19-1894,»). On the next day, the court indicated 
that it would instruct the jury that there was an affirmative 
duty under the MIA program i If. 190<}(i-l 91 (<>9a); the court 
laid even prepared its charge to that effect (It. 19102- 
111163). However, defense counsel apparently changed their 
position in this regard. In any event it is clear that defense 
counsel did request the court to submit the question of an 
affirmative duty to the jury as a question of fact rather 
than charge it as a matter id' law (li. 19009-19070, 19128- 
19129, 191,14-191,171. It is clear from the record that ap¬ 
pellants final position at trial concerning the court's charge 
on affirmative* duty was that it I In* court was going to dis¬ 
cuss the matter at all with the jury, they wanted the court 
to submit the question as one of fact to be decided by the 

clarified the nature of the duty which the jury could find, describ¬ 
ing it as “a duty to investigate and exercise proper credit judg¬ 
ment” with respect to statements contained in the applications (C. 
709). Therefore any possible confusion as to the meaning of “in¬ 
sure” and the nature of the duty was removed. 
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jm-v (11. lS*7(i!)-li>774 I. Imrcilibly, appellants fail to i»oint 
this out in their brief anil leave this Court with an erron¬ 
eous impression as to their position at trial. Sinee appel¬ 
lants’ requests as a matter of trial strategy were eomplied 
with by the eourt, appellants cannot now complain that it 
was submitted to the jury as a question of fact.* Whether 
it be a question of fact or law or a mixed question, the 
sole issue that need lie decided herein is whether or not 
such an atlirmutive duty existed. If it did, which we con¬ 
tend has clearly been shown above, then the convictions on 
the false statement counts should be affirmed. 


(2) 


Appellants Harry Iternstein, Hast era Service Corpora¬ 
tion. and Florence iieliar contend that even if the reckless 
disregard standard is applicable to the substantive false 
statement counts on which they were convicted, it cannot 
lie applied to the conspiracy count.** l or. the argument 
»ocs, one cannot “recklessly” enter into a conspiracy. Ac- 
cordiugly, they urge reversal of their convictions on the 
conspiracy count. 


* While it is not as dear as appellants make it that there was 
no issue of fact involved in this question, cf. Guy v. United States, 
;5.16 F.2d 595, 597 (4th Cir. 1964), it surely is clear that no error 
affecting appellants’ substantial rights is involved. Indeed, once 
the court decided that such an affirmative duty did exist, it was to 
appellants’ advantage to have the question submitted for decision 
by the jury, rather than the court charging the jury that such an 
affirmative duty existed. If the jury decided that there was an 
affirmative duty, appellants were no worse off than if the court had 
so charged the jury. If the jury decided there was no such affirm¬ 
ative duty, then appellants were in a better position. Giving ap¬ 
pellants a “second bite at the apple”, even if not necessary, surely 
was not prejudicial. See United States v. Jacobs, supra, 475 F.2d 
at 285, n. 31. There was no reversible error in complying with 
the choice made by appellants on this matter involving their trial 
strategy. Cf. United States v. Couphlin, supra, slip op. at 2901. 

‘** Rut see United Stales v. Benjamin, supra, where reckless¬ 
ness was equated with wilful conduct in the context of the Secur¬ 
ities laws. The count under consideration was a conspiracy count. 
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In support of their position, appellants point to the 
oft-quoted language of Judge Learned Hand in United 
States v. ('rimmins, 123 I'.2d 271, 273 (2d Cir. 1041).* 

While one may, for instance, l»e guilty of running 
past a tratlic light of whose existence one is igno¬ 
rant. one cannot he guilty of conspiring to run past 
such a light, for one cannot agree to run past a 
light unless one supposes that there is a light to 
run past. 

While this premise of their argument is correct, it would 
appear to miss the point insofar as it relates to this case. 
The proof has shown that appellants did knowingly and 
wilfully agree to submit applications containing statements 
about prospective mortgagors, and that they did it with 
the specific intent of influencing the FHA with respect to 
applications for mortgage insurance submitted by Eastern 
Service Corporation. The remaining issue is their state 
of mind concerning the truth or falsity of the statements— 
whether false statements were within the reasonable intend¬ 
ment of the conspirators. Moreover, applying the principles 
of law in C rim mins (123 F.2d at 273) to the case at bar, 
if it was an “implied term of the agreement" that state¬ 
ments would be submitted whether or not they were false, 
appellants would be guilty of conspiracy; “for such an 
agreement would have dealt with" the falsity of the state¬ 
ments, “even though it did no more than provide that" 
the truth or falsity “made no difference." See also United 
States v. Ednurds . sn/nv, 366 F.2d at 869. 

* In United States v. Feola, — U.S.—, 95 S. C*. 1255 (1975), 
the Supreme Court repudiated the line of cases commencing with 
Crimmins which held that knowledge of a jurisdictional element 
is required to support a conviction on a conspiracy count even 
though such knowledge was not required on the substantive count. 
However, the principles of knowledge embodied in these cases are 
still applicable to elements as to which knowledge is still required 
in a conspiracy count. 




Ill this regard the court instructed the jury (Inn it 
“must determine whether the evidence established beyond 
a reasonable doubt that the defendant in question had 
actual knowledge that false statements would be submitted 
to the I'll A and acted with this knowledge to further the 
objects of the conspiracy” |F. ;it;.s-:;t>!)).* However, proof 
that appellants showed a “continued indifference” to the 
truth or falsity of the statements about the prospective 
mortgagors, coupled with a knowledge that in some cases 
the statements were false, is sutlieieut to establish this 
element of the offense. See t nited State. s v. Haute, I!Id F.2d 
ItiT, 170 (I’d Cir. 107d|, cert, denied, 417 F.S. 070 (1071); 
I uited Staten v. t'rinuuius, supra. li’.'l F.2d at 27-'!. Far¬ 
ther, proof that appellants agreed to participate in a 
scheme being aware of a high probability that false state¬ 
ments would be included or knowing that the likelihood of 
false statements was great, or agreed to participate in a 
scheme which by its very nature would include false state¬ 
ments. and such false statements actually occur, would be 
sullicient. See / ailed Stalin v. Vnrullu, tl.'J F.2d l.'llHi, 
ld2h'-KI27 i I’d Fir.). cert, denied, .‘lilt; F.S. tl!H»H); 

t ailed Stalls v. Uini/oia, 121 F.2d 710, 712 (2d Fir. 107(1). 
The trial court properly instructed the jury in accordance 
with these principles (F. !{li!S-,'570). 

POINT VIII 

The charge on aiding and abetting was proper.** 

Appellants Harry llernstein, Hose llernstein, and East- 
ern Service ('orporatioii contend that the court's charge* 

* There is a difference between the term actual knowledge as 
used with respect to a substantive and a conspiracy count. The 
government conceded that these appellants did not have actual 
knowledge of the falsity of the particular statements in a particu¬ 
lar substantive count. However, the proof did establish that they 
were generally aware that false statements were included in some 
of the applications submitted to the FHA. 

** In response to Points IX, X of Bernsteins’ brief, and Point 
V of Behar’s brief. 
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’ ,an ‘' Bernstein, Mrs. Rose Hern- 


stein, the Eastern Service Corporation, Mrs. Flor¬ 
ence I’ehar anil Mr. Melvin Cardona, the individuals 
being in some way associated with the Eastern Ser¬ 
vice Corporation, and they 1 will take up as a group. 

Further, in discussing the charges against the live defen¬ 
dants in this last group, the court discussed the false 
statement charges separately from the liribe-giving charges. 
Surely this manner of discussing the defendants and 
charges made all the sense in the world. Moreover, the 
court concluded its charge by telling the jury that its ver¬ 
dict “must he given separately for each count and for 
each defendant", that it must be “a unanimous verdict on 
each count", that it “need not be the same on each count", 
and that it should be guilty or not guilty “under each count 
as to any particular defendant" (C. 586-5X71. The jurv 
was sulliciently advised of the importance of giving sep¬ 
arate consideration to each defendant and each charge 
(C. 332 | (see also ('. 202, 2!tS, 301, 307, 380, 503, 500, 500. 
•> 10, 554, 500, 500, 580). 

Secondly, appellants claim that in substance the court 
charged that it the jury was convinced beyond a reasonable 
doubt that a payment by Kapraki was made, conviction 
must follow (ilernsteins’ brief, pp. 83, 84). It does not 
appear that any exception was made on this ground below. 
The quotation which appellants refer to from the court’s 
charge is taken completely out of context. See I'nited 
States v. fa, rlli. It) 1 F.2d 1108, 1120 (2d < *ir.), cert, denial, 
— I—> bo S. Ct. 43 (1074). The court had already 
charged the jury on tin* essential elements of brilx*-giving, 
giving a gratuity, and aiding and abetting the payments 
given In Kapraki. It had told the jury on aiding and 
abetting a bribe I <\ 571-572 ): 

If you find in any particular count that a pay¬ 
ment [by Kapraki | constituting a crime was not 
made, then you must acquit all those who are accused 
of aiding and abetting in that count. If you find 
that a crime was committed by Ortrud Kapraki, 





then with respect to oath particular count, the de¬ 
fendant who is alleged to have aided and abetted 
, / Ki 'l*.aki. von „„,Ht tin,I beyond a reasonable 

t,lfW Ul( ‘ ( b‘fendart in some wav associated 
hmiselt or herself with the bribe and its purposes, 
llml l,e l' l «rticipated in the association lie wished to’ 
l,n "" f^l. and that he sought by his action 

to make the bribe payment succeed. 

In other words, you must find that Mrs. Kapraki 
h l i " 1 “ i'.tcnt and that the defendants shared 

thun-omipt intent ami ac ted in a manner to assist 
ber in achieving her goal. 

1 j , “* l '° , " 11R ‘ I " t( * by appellants was then made in 

““ , ' u, , lk ‘ Xt of ,,u ‘ r< " ,H explaining how the jury should 
proceed in consi,lering the differences between briberv and 
its lesser-included offense (giving a gratuity) (C. 57J)-380) 

'! '!;• 101,1 j ,,r ' v ‘but it should tii-st consider the 

bribery charge (C. 5,80): 

I irsl . vo " should determine irith respect to each 
defendant whether or not the payment of monev 
was made corruptly and with intention of influencing 
1 be officiul act of a (Jovernment official. 

II you arc convinced beyond a reasonable doubt 
thot the pap went was so wade , then you must convict 
the defendant or defendants of that count. If vou 
arc not convinced beyond reasonable doubt that the 
payments or payment in the particular count or 
counts under consideration was made corruptly and 
with tlie intention of influencing the official acts of 
the (Jovernment official, then you must acquit the 
defendant or defendants on that count. [Emphasis 
supplied.] 


1 he charge when read in context was eminently pr 


proper. 
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I"inailv. appellants contend that the rourt did net 
charge the jury as to what net or arts were Haimed to be 
or could he considered arts of aiding or abetting. While 
it does not appear that appellants took an exception to the 
court's charge on this specific ground below I see tiott, 
lit;;!), the contention in any event overlooks the fact that 
the court properly charged the jury on the principle of 
aiding and abetting t<\ ."itiO-oTti I, and further told the jury 
that these appellants were charged “with aiding and abetting 
and counselling the payment of bribes to Kdward (loodwm 
and the defendant Joseph dankowitz and the Government 
claims this was done by counselling payment of monies to 
these men and by arranging to have them assigned to Mrs. 
Kapraki's cases'’ (<’. ”>70). 

( 2 ) 

'flic court's charge on aiding and abetting the making o! 
a false statement appears at <'. .”,44-.",3. The court properly 
instructed the jury on the principle of aiding and abetting 
a false statement. 

Appellant Itchar objects to that portion of the charge 
which conditioned a finding of guilt as to the aider and 
abettor i Cardona. Harry ltcrnstein) upon a finding of guilt 
as to the principal l Itchar. Kastern Service Corporation). 
Appellant did take an exception to the charge on this 
ground (<’. bill.* Appellant contends that there is “no 
basis in law or in logic or even in the indictment" for this 
char-e There is. of course, a clear basis in law for the 
charge. In order to convict a defendant of aiding and 
abetting another to commit a crime, the jury must liml 
beyond a reasonable doubt that some person (the principal) 
did commit the crime. Devitt and Hlackmar, tupra, at 

* Appellant Behar indicates in her brief (p. 51) that Cardona 
also objected to the charge on this ground. A reading of the page 
in the record cited in this regard (C. (581) does not support this 
claim, nor ha-e we been able to find anyplace in the record where 
Cardona objected to the charge on this ground. 
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•; 11.ON, nnd cases cited therein. Moreover, there also was 
a clear basis in the indictment lor the charge. The date 
speeitied in each false statement count of the indictment is 
the date that the application was submitted to and received 
by tin I I1A (the dale is stamped on the face of the appli¬ 
cation when it i> received by the h'llA ). The defendants 
who submitted the application to the FI IA were l’cluir and 
Fastern Service Corporation l l.ehar signed the mortgagee’s 
eei tilieate on behalf of Fastcrn Service Corporation). They, 
not Cat dona, were the principals under this theory. 

Appellant contends that the evidence against Cardona, 
if believed, was overwhelming, and that she was prejudiced 
because the jury had to convict her in order to reach the 
defendant Cardona.* That view is contrary to the many 
indications that lids jury was very sophisticated in care¬ 
fully considering and weighing the evidence, and reached 
their verdict separately against each defendant and on each 
count as the court instructed them to do IC. 5N0). Thus 
there was no all or nothing charge in this regard. Cf. 
I uitnl S'I al<\s v. Truiniinti, supra, slip op. at 21311, n. 24; 
I uitnl Stairs v. Calabro, supra, II!) F.2d at SD-l. More¬ 
over, there is objective proof that there was no prejudice in 
this regard. Cardona was not named as a defendant in 
count !) of the redacted indictment. Ilelmr was named as a 
defendant in that count. It surely is of no little signifi¬ 
cance in this regard that the jury convicted her on this false 
statement count despite the fact that the jury was not called 
upon to reach any verdict with respect to Cardona on this 
count. Cf. I uitnl Stahs v. I , ap<tilakis, supra, 510 F.2d at 
300-301, where the court utilized the objective fact of the 
jury's verdict as indicating careful deliberation, untram¬ 
meled by prejudice. 

* While, as appellant points out, the theory of knowledge 
against Cardona (actual knowledge of the false statements) was 
different than the theory of knowledge against Behar (conscious 
avoidance or reckless disregard), it still remains that the evidence 
against Behar on the theory applicable to her, if believed, was 
overwhelming. 



POINT IX 


The court's failure to marshall the evidence did 
not constitute an abuse of discretion.* 

Appellants Hairy Bernstein, Ilose Bernstein and Eastern 
Service Corporation contend that their convictions on all 
counts should he reversed because tin* trial court did not 
marshall the evidence in its charge. Of course, appellants 
have quite a burden to overcome in order to substantiate 
this claim. For it has long been the law that the question 
whether or not to marshall the evidence is one within the 
discretion of the trial court. I aitnl States v. llj/ih', 44N 
F.lM S1 5, NPJ (.“itli Cir. litTI I. errt. ilrninl, Kit I’.S. 105N 
< 1 !>Tl! I : ('nihil Stairs v. Kahaaer. .'IT F.lld 4511. I7!l, n. 1-’ 

1 2d Cir.l, cert, ileuinl, .‘!75 IS. S35 iltltid); laitnl Stairs 
v. (I it I Han. 2Ns 1 . 2d 7!»ti, 71IN-!>!> IL’d Cir.l, vert, ilminl . 
:t(iS r.S. SL’l i l'.Mil i ; I aitnl Stalls v. ('ulna, 145 F.2d S2. 
!(•_» (I'd Cir.l. net. ilminl . C.S. 7!l!l (1!I14). As will lie 
shown below, the district court did not abuse its discretion 
in this regard. 

It is perhaps noteworthy in considering the broad dis¬ 
cretion a district court has in this regard that appellants 
have not cited one case in which a conviction was reversed 
on the ground that the trial court did not marshall the evi¬ 
dence. Appellants rely heavily on I aitnl States v. AW///. 
supra, :’,l!l F.L'd at 757. Contrary to the implication in the 
footnote on p. <}N of these appellants’ brief, this Court in 
Kell if did not hold that the failure to marshall the evidence 
was plain error. The Court said in this regard (34!> F.2d 
at 7571 : 

In a case such as this one it was particularly im¬ 
portant that the proofs be marshalled in such fashion 
as to place clearly before the jury the difference be¬ 
tween the evidence against Kelly and llagen and 
the evidence against Shuck on the single, overall 

* In response to Point VII of Bernsteins’ brief. 
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conspiracy phase of the* ease*. [Citations omitted. ] 
I he trial judge should not have agreed to the request 
counsel that this marshalling of the evidence be 
onulted. [Citation omitted.] But, if this were all, 
we should probably find it difficult to ascribe as re¬ 
versible error acquiescence in an urgent request par- 
k 'paled in by the prosecutor as well as bv counsel 
lor all defendants. [Citation omitted.] 


' ,Urt the co,,vit ‘tion Of the minor participant, 

;, . ’ •" « , ' OU I U(,S ('torg* on the conspiracy count, 

; "* ™;' «•»•!. significantly, upheld the conviction 

ol the central figures, Kelly and Hagen. 


11,™. T." ”' re w "'™' "*«■«, like Kelly ami 

involve I 1 H a, n S11 " 1 ’ , - V ,loe * " ot P respl,t the Situation 
, the Ac/ /Jf C“«e. Further, as noted earlier in 
> n s i and \II1, in the context of this case the charge 

ilein e ! “fr ,,,att,| y ,,ui,ited ° Ut the 'i'fference in the evi- 
‘ as I" ,h< ‘ «W»«»pnate defendants (as to some, there 
was no evidence connecting them with the bribery aspect of 

iS7 „,' ,," ' K " i "*l"-' I Si- '«»■!, cl. VaiM 

, " f * '• A, '"\ •*" F -’«l «t *»«-*>!>, and stressed the 

importance of a separate determination against each de- 
e .dant based on his own acts and statements. Moreover 
"fh " was ,K ‘ WSSi "7 to introduce a substantial amount 

^ttingTtlm i r ^ l ' VOm ' ly - I,reSeUt the background and 
• »* ot tin wide-ranging criminal activities, the c-itical 

issues winch the jury had to decide were not complex • on 

the bribery counts, credibility of the witnesses; on the false 

statement counts, knowledge of the falsity. The thorough 

summations by counsel fully presented and highlighted b! 

H ‘ Jl ll ' v tlR “ factual contentions of each party.* 


sizjsxz, 

L Footnote continued on following page] 




The fact that 1 his case was a lengthy one with much 
evidence does not materially affect the court's discretion 
in this regard. In United States v. Ilpde, supra, the Court 
stated i 44JS F.2d at 842): “But in a long involved case 
such as this one, a review of the factual allegations car¬ 
ried risks of omission, over-enumeration, over simplification 
of some facts compounded by over-complication of other 
facts. The question whether to summarize the evidence 
is one within the trial court's discretion.” In United 
States v. < HI Ulan, supra. Judge Learned Hand stated (28N 
F2d at 798) : “When ns here the evidence is extremely 
complicated, it is a question for him [the trial judge] to 
decide how much a detailed restatement in his charge will 
clarify the issues.” In United States v. Cohen, supra, a 
case in which twenty-seven defendants out of seventy-five 
who were indicted went to trial, and verdicts were ren¬ 
dered as to thirteen defendants after a seven-month trial, 
Judge Learned Hand rejected a similar contention as is 
made herein as follows (145 F.2d at 92-93): 

. indeed the real grievance appears to be 
that in a case of such great complexity, asserted to 
have been incurable by any charge of any judge, 
the* judge did not discuss the facts at all. While 
the accused concede that he was under no absolute 
duty to do so, they argue that in this particular 
instance his failure to exert his undoubted powers 
necessarily resulted in a miscarriage of justice, 
(■ranting for argument, they say, that their rights 
were not in any event hopelessly compromised by 
such a trial, nothing less than a detailed discussion 

be noted that this involved the particular allegations of falsity in 
the substantive false statement counts, and the counts themselves. 
Any confusion in this regard was clearly remedied. The court 
submitted to the jury the documents with the parts alleged to be 
f-ilse circled in red. and a memorandum of jury verdict setting 
forth the charges and the particular defendants in each charge 
which the jury was to deliberate upon. 
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could have saved them. Such reasoning may seem 
plausible, but in application it falls apart. If the 
judge had once embarked upon a consideration of 
the transactions in detail, he would have committed 
himself to a discussion of them all; otherwise he 
surely have laid himself open to the charge of un¬ 
due emphasis. On the other hand, to undertake 
siii li a Herculean task would not have helped the 
jury, but merely have added to the weight of ver¬ 
biage that they had already been called upon to bear 
during twelve days of summing up by counsel. 
Moreover, it would not have been humanly possible 
to do so without either making serious slips, or of 
seeming to lavor one side or the other ... in this 
country not only has the exercise of the power never 
been obligatory, but the power itself has been some¬ 
what suspect. It is strange to hear an accused 
complaining of such a failure; we may be assured 
that, if the power had been used, the complaints 
would have been louder, and almost certainly better 
grounded. 

Finally, these appellants have not pointed out where 
in the record, if any place, they clearly advised the district 
court prior to its charge that they wanted the court to 
marshall the evidence. A reading of the record covering 
the discussion of the requests to charge indicates that they 
made no such request I K. 18835-19200a). Indeed, it ap¬ 
pears that appellant Hernstein agreed with the court’s 
decision not to marshall the facts (R. 18853). Surely 
there was no plain error in failing to marshall the evi¬ 
dence as to these appellants. See United Mates v. Kelly, 
su/na ; United States V. Annonc, 3(53 F.2d 385, 404 (2d 
Fir. I, eert. <li ni< it, 385 l.S. 057 (lOOOi; United States V. 
tiinlianii, 348 F.2d 217, 221 (2d Fir.), eert. denied, 382 
l.S. 01(1 (1905|. After the charge had boon given, these 
appellants did take an exception to the failure to marshall 
the evidence (F. 003). However, if a court may properly 






,lenv a written request to charge purport,ng to summarize 
the evidence on tin- ground that it presents an 
m ,d inaccurate statement of the evidence, sec ( a,tu . 
',nU"l stoics. 4->7 F.-d «1!». «»-3 0!>•<'• <’"• 

Un V. l uitnl Slot's, :tsr> F.-d 28i, -«4 • ' > 

i Ini ini *IM0 IS too:; tioosi, surely it requires more 

.*""T!.r 

,.ms,,-Hi,,, „, „ trh.i ,,f . 

rnitc'l suites v. Coughlin. *iil»o. slip op. a - - 

,1,, ,i,„,„.»!„„«•» „f this ,as,. Hu-,-,; 

„f .tlS.-r.Ml.rn by ll>» «» rt 1,1 


POINT X 

The bribery counts are not multiplicitous.** 

Appellants Harry Herns,cin and Fasten, Service 

ln< 1 i,i nn-tit wit], la,V„, c l*„ a h.-m, u. Jl„ 

...In in „„»„•« »»• "• "• "*• IN , 

-- - 7 or,). Fach count charged a payment ot 

Kill’ll,'t'.. will, „» ... a .iilT. W't 0. 

Ti„ ... ,, 1 „„ „r „„l, i„<y,„<-«" w„« 

Iari ,„l l„ ,l„ trill „f |h,„ ivalais .", " 

...... 't 1 "■ 

..win in lt,r„si,i»'s ..I ' 

"T^int. also contend that the court crrrf with, renin*,t to 
the matter luttls in this 

ZU 'ZTSZ' Z within its iliscretion. Sine, appcilan.s 

ir t .i,d«o,. 

as to this*n,a„er a, ora, 

arg *Mn nt rcsp.,nsc to Point Vlll(b) of Bernsteins' brief. 
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tion. On October (». 1 !H*7 Bernstein paid Goodwin $50 each 
for seven properly appraisals, a total of $350 (I!. 122,*1) 
i live of the payments were charged in the indictment— 
counts 30, II, 12. II, Hi). On October 20, 1007 Bernstein 
paid Goodwin *50 each for six property appraisals, a total 
of *300 i It. 1 2 100, 12151 i i two wore charged in the indict¬ 
ment—counts IS, 50 i. (>n October 27, 1007 Bernstein paid 
Good win $50 each for six property appraisals, a total of 
*300 i It. 12510 1 (two were charged in the indictment— 
counts .>1. .>3). On December 14, 1007 Bernstein paid 
Goodwin *50 each for live property appraisals, and $300 
for Ohristmas < IS. 12001, 120S0) (two were charged in the 
indictment—counts 57, 50).* 


Appellants contend that the payments on a single date 
of $50 each for various property appraisals constitute one 
crime, that they were convicted on 11 counts as a result of 
four payments, and thus that these bribery counts are 
multiplicitous.** A determination of this issue raises a 


* On November 10. 1967 Bernstein paid Goodwin $50 each for 
six property appraisals, a total of $300 (R. 12546-547) (one was 
charged in the indictment — count 55). On February 15, 1968 
Bernstein paid Goodwin $5u each for four property appraisals (R. 
12714) (one was charged in the indictment—count 61). On July 
19, 1968 Bernstein paid Goodwin $50 each for two property ap¬ 
praisals, one of the payments being made for Rose Bernstein (R. 
12817-818) (both were charged in the indictment — counts 62, 
63, but on count 62 the jury acquitted the only named defendant, 
Rose Bernstein). On June 18, 1970 Bernstein paid Goodwin $50 
each for two property appraisals (R. 13001-002 ) (one was charged 
in the indictment — count 65). 

Since appellants were convicted on only one $50 payment on 
each of these dates, the issue raised herein is not applicable to 
these counts. 

** More specifically, appellants contend that these counts are 
“duplicitous” (Bernsteins’ brief, p. 78). “‘Duplicity’ is the join¬ 
ing in a single count of two or more distinct and separate offenses. 
‘Multiplicity’ is the charging of a single offense in several counts.” 
Wright, supra, S 142, at p. 306. Since what appellants refer to is 
multiplicity, we take the liberty of substituting that word for ap¬ 
pellants’ word. 









question as to whal constitutes ;i separate which in 

I uni raises the <|iiestion of legislative intent with respect 
to the particular statute involved, here IS t .S.C. g 201. 

While in one sense the payments on a single dale of s.lil 
each for several property appraisals may he viewed as a 
single transaction, yet in another sense each payment for a 
particular properly appraisal involved a separate act moti¬ 
vated by a separate impulse. On the question of legislative 
intent as to ^ Util, while not directly on point, tin- case law 
supports the government s position that if each Sod payment 
constituted a separate act committed with the requisite 
criminal intent, each constituted a distinct and separate 
crime even though part of a single transaction. See ( nihil 
States v. Mie/n Ison, Kin F.lhl 7d-, 7dd I l’d Cir. lilts i, aff'il. 
don r.S. 4till . lilts, i indicating the Court's belief that 
under glltll Congress provided that the offering and giving 
of a bribe, when constituting separate acts committed with 
the requisite criminal intent, are two distinct crimes even 
when part of a single transaction I. See also I nihil States 
v. Dent Kelt, I7n F.lhl .m, nti (nth Cir. Ill7di : (nihil Stales v. 
Harms. Idl F.lhl S7S. s7!l (!llh Cir. 1!»70|, cert, ilenieil. 
Kill I S. HUM i 11*71 i. This leaves as the critical question 
whether or not separate acts or one act was committed. 

An examination of the evidence indicates that separate 
acts were committed. From the dyte Goodwill made an 
appointment with l*ernstein to appraise the particular 
property through the linal date of action by Goodwin with 
respect to the particular property, each property appraisal 
was treated separately by Kcrnstein and Goodwin. Indeed, 
one of the essential elements of the crime is that the pay¬ 
ment be made with specific intent to inllnence an official act 
of the FI IA appraiser. Kcrnstcin's conversations' with 
Goodwin as to the oflicial acts (initial appraisal, revalu¬ 
ation) were distinct and separate as to each count. The 
oflicial acts by Goodwin were distinct and separate as to 
each count. The following schedule of Goodwin’s oflicial 
acts clearly illustrates this point: 
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10'6/67 

Payments 

Date of 
Appraisal 

Count 39 

(190 Adelphi St.) 

10/5/67 

Count 41 

(185 Sackman St.) 

10/2/67 

Count 42 

(356 Van Siclen Ave.) 

10/5/67 

Count 44 
(312 Milford St.) 

9/29/67 

Count 46 

(340 Van Siclen Ave.) 

10/6/67 

10/20/67 

Payments 

Count 48 

(616 Schenek Ave.) 

10/20/67 

Count 50 
(468 Miller Ave.) 

10/19/67 

10/27/67 

Payments 

Count 51 

(381 Douglas St.) 

10/27/67 

Count 53 

(726 Snediker Ave.) 

10/26/67 

12/14/67 

Payments 

Count 57 

(452 Miller Ave.) 

11/13/67 

Count 59 

(454 Miller Ave.) 

11/16/67 


Date of 
Revaluation 

Transcript 

1/11/68 

12144-12170, 

12281 

none 

12170-12193. 

12281 

11/9/67 

12194, 

12201-12214. 

12281 

Feb. 68 

12214, 

12230-12243, 

12281 

none 

12243-12244, 

12253-12268, 

12281 

1/24/68 

12361-12385, 

12409, 

12449-12451 

11/7/67 

12387-12403, 

12409, 

12449-12451, 

12744 

none 

12456-12458, 
12478-12485, 
12501-12509, 
12516, 12526 

none 

12455-12477, 
12509-12510, 
12516,12526 

1/12/68 

12625, 

12638-12649, 

12659-12661, 

12686 

2/15/68 

12625-12638, 

12643, 

12659-12661, 

12686 
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Jlic result of the corrupt influence was separate ami 
•lislinet as to each count. Indeed, even on the date the 
money was paid to (ioodwin, each property was treated 
separately, (ioodwin and Bernstein would discuss each 
property separately, and as to those which Bernstein had a 
financial interest in, he would indicate that that was one 
on which (Ioodwin would then lie paid S50. It was only 
fortuitous and for convenience that, instead of handing 
(•oodwin -Silt alter they finished discussing each particular 
property. Bernstein waited until the end of the entire dis¬ 
cussion and handed (ioodwin a sum of money consisting of 
i?.)0 for each of the requisite properties. Surely in even 
meaningful aspect each count involved a separate act. 

Appellants rely heavily on l.adaer v. I nilnl Slates . ;!.~N 
I’-S. Kilt, 711 S. Ct. L-im , 111 .IN,. In that case the Supreme 
< ourt held that a single discharge of a shotgun by a defen¬ 
dant which wounded two federal ollicers constituted a single 
violation of the statute prohibiting assault of a federal 
officer. However, the ('ourt went on to note that t fn. (!) : 

In \ie\\ ol the trial judge's recollection that ‘more 
than one shot was fired into the car in which the 
ollicers were riding . . .' we cannot say that it is im¬ 
possible that petitioner was properly convicted of 
more than one oll'ense, even under the principles 
which govern here. 


Since proceedings at the trial had not been transcribed, the 
case was remanded for further proceedings. 

Thereafter Ladner's co-defendant, Cameron, filed a mo¬ 
tion to set aside the second sentence imposed on him. After 
an evidentiary hearing in the district court, the court found 
that more than one shot had been fired and that each of 
the two lederai ollicers had been individually shot at. It 
concluded that two separate offenses had been committed 
and thus upheld the consecutive sentences on the two counts. 

I his ruling was atlirmed on appeal. Cameron v. i’nited 
Stales, 3U0 F.L'd lt> (5th Cir. l'ttid). 
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action, separate indictments lie’. * of 
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.-.. szs :z: 

prior to payment,^nd 'income ' ins't^ aPPra ' saIs whieh were done 
payment. As the jury was ch.nred reva,uations done after 

before or after the official act is not ,? ether the P^ent is made 
ence may be found where payment i • m T^t A " lntent to influ * 
been performed if there is an d<? aft6r the officiaI act has 

payment would follow the official act or understanding that 

P'.2d 725, 730 (2d Cir. 1966^/^ , ^ V ‘ U,Hang - 368 

This being so. surely it is approp^te T'lt 389 F A 1025 ‘”>67). 
m one payment or successive navmont Lrm ming whether there 
is an understanding or arrangement* m° . Consider whether there 
Goodwin would receive a separat. hat 3S t0 each P ro Perty 
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should he considered in determining whether there was one 
or successive acts of bribery. For the purpose of the 
statute is “to protect the public from the evil consequences 
of corruption in the public service". AVwi/fv v. I ailed 
State*, l.M.M F.2d 2.V», 2JN (1st (Mr. 1 !M21. Or. as this 
Court put it in (ailed Stales v. Jacobs, l.'M I'.2d 7.74, 75!) 
(2d < Mr. i. eert. ileaieil, 102 IMS. !).7t) (1070): 

The evil sought to be prevented by tin* deterrent 
died of IS i'.S.C. ^ 201 1 1 * » is the aftermath suffered 
by the public when an ollicial is corrupted and there¬ 
by perfidiously fails to perform his public service 
and duty. Thus (he purpose of I lie statute is to dis¬ 
courage one from seeking an advantage by attempting 
to intiuence a public ollicial to depart from conduct 
deemed essential to the public interest. As Judge 
Hastie aptly slated in l uited States v. Labovitz, 
2.71 F.2d .MO.'i, :’,04 (J <Mr. I0.7S): *I( is a major con¬ 
cern of organized society that (lie community have 
the benefit of objective evaluation and unbiased 
judgment on the part id' those who participate in the 
making of ollicial decisions. Therefore, society deals 
sternly with bribery which would substitute the will 
of an interested person for the judgment of a public 
ollicial as the controlling factor in official decision. 

POINT XI 

Appellant Behar was not unconstitutionally denied 

★ 

Appellant llehar contends that she was unconstitu¬ 
tionally denied representation by counsel of her choice. 
Although a number of arguments are made in this regard, 
the chief ones are (hat the court wrongfully found that 

* In response to Point I of Behar’s brief. 
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an actual conflict of interest existed, erred in refusing to 
acce),! a waiver of any potential conflict of interest, "and 
wrong!ally ordered appellant's attorney to terminate his 
representation of her. Appellant states that the proceed- 
mgs can only he fully appreciated by reading the entire 
transcript relevant thereto K\ 143-^77). We agree, llow- 
over, as Will he shown below, any fair reading of the 
transcript does not support appellant’s contentions herein 

! VUS a l ' ou,li(! ‘ ,,r 111 •crest; appellant did not make a 
Hear, knowing and intelligent waiver of the conflict of 
interest: appellants attorney voluntarily withdrew as 
counsel for Helm.- upon the finding of a conflict of interest- 
'mfler all the circumstances the court’s treatment of the’ 
matter was entirely reasonable. 


( 1 ) 


At the time subpoenas were issued requiring the ap¬ 
pearance of appellants liehar and the Ifernsteins before 
the grand jury, Harry Mernstein told liehar that he would 
gel her a lawyer. Hernstein’s attorney referred Henry 
lioitel, Ksq. to liehar. Mr. Jioitel represented liehar at 
that time and in the proceedings herein immediately after 
the indictment was returned. With the knowledge and 
consent of liehar, Mr. Models fee was being paid by the 
Mcinsteins and Lastern Service Corporation. (A. 157 ifij 
195-190, 215.) Since liehar was a codefendant with the 
Hernsteins and Eastern Service Corporation, there was a 
possibility Ilia! a conflict of interest existed. The ques¬ 
tion was brought before the district court, which held a 
hearing on July 24 and 25, 1973 (<’. 143-277 1 . 

Appellant liehar testified on July 24 (C. 157 - 170 ) and 
again on July 25, 1973 (C. 215-225). There was much 
discussion between the court and counsel concerning a 
hading of a conflict of interest, withdrawal by Mr. lioitel, 
a waiver of any conflict of interest, and the ruling of the 
court (C. 170-177, C. 1S1-188, C. 226-264). However, in 



the end the court found that there was a conflict of in¬ 
terest and that appellant Hehar had not made a knowing 
and intelligent waiver of any conflict of interest; upon 
the finding of a conflict of interest, Mr. ISoitel withdrew 
as attorney for ap|)ellant Hehar (<’. 1’." 1, 200-263). The 
court then asked appellant lleliar to retain new counsel 
and, if she was unalde to, to return in two days and 
request that counsel he appointed for her (('. 203-204). 
<»n duly 27, 1073 Hehar again appeared before the district 
court and stated that she could not allord to retain coun¬ 
sel herself. The court thereupon assigned Hichard Kosen- 
kranz, Esq. as her attorney (('. 117(1-277 1 . 

(2) 

Kepresentation free from conflicting interests is an 
important part of the Sixth Amendment right to the 
effective assistance of counsel in criminal cases. It is 
the duty of the trial court to protect the right of a 
defendant to the effective assistance of counsel. In the 
context of assigned counsel, the court can avoid serious 
problems by assigning separate, independent counsel when 
a serious question arises as to a conflict of interest. Where 
the defendant has retained his counsel, the court must also 
keep in mind the right, of constitutional dimensions, to 
representation by counsel of one's choice.* That choice 
should not be innuccsttnril// obstructed by the court. Unitnl 
Sillies V. Shriller, 11(1 t .2d 337. 212 12d <’ir. lthiiti. ml. 
ihnieil, 3!M> I'.S. n 2.”» t 11»7 0 I. However, the exercise of that 
right must be subject to the necessities of sound judicial 
administration. I'uilril Stales v. Ihmli, mi/ihi, F.2d 
at 33.'>. 

The fact that a codefendant was paying Mr. Hoitel's 
fee for representing Hehar raised the |>ossihility of a con- 

„ * The context of the case at bar would appear to be some¬ 

where in the middle of these two situations. Behar could not af¬ 
ford to retain her own counsel. The Bernsteins and Eastern Ser¬ 
vice Corporation retained counsel for her. 






. of in forest 1,1 this chso. The basis for the court’s 

. K ' /! CO,,llu;t of lies i„ the nature of the 

detense which the defendants would present without 

;;.. 

' “ ‘"I'' 1 " 1 '-' 1 rai«>- ill trial, or wlml, F, v their very 

liM.v !«■ I.M, II,™ an actual ,1m™ 
,,,l. ; ,',,, cxirtrel. At the u„tact of tho ,,Clg” ft 
I,. Ir e, court ouvlaloucd a coullict of Interest between 
.ippe lant Debar and those underwriting her defense based 
•ipon eon dieting ami inconsistent defenses as to corporate 

p' , ,,,,,m,h,aI liabi,it . v -* Behar was an employee of 
laastern Noyce <’orpo,ation. The anticipated that 

I»ehar might take the stand and present a defense tha! 

R ", as J,,H ‘ <loi,, « j<*'h obeying the orders of ,,,, 

superntrs, following standard office procedure, and Jh£ 

t,, '’ not i slle > K«ilty of any crimes. On the 

other hand the Bernsteins and Eastern Service Corpo 

;;trr rr \ lw ,k * fmsi * t,,at m,s - a di 

exact,v Jlmi T '““V- 1 * 1 ’* of employment she knew 
• ' "hat she was doing in signing the credit appli- 

'••Hons containing the alleged false statements, and that 
she acted on her own ((’. 149-150, HU-Hffi, 1 72 ). Counsel 
M. not deny that these conflicting and inconsistent de- 
Iniscs woul d he presented at trial. Indeed, these defen. 

* At that time the government intended to introduce tanp 

ment indicated that it would not refer to the fact *hat L T™" 
stems were continuing to pay legal fees for Behar, the risk existed 
154 - 155 C ) JUrJ ’ W ° rCaL ' h thiS conclusion from the tape itself (A 
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<hmts did assert these very defenses at trial through cross- 
examination and stimulation.* Surely there was a suffi¬ 
cient basis for the court’s finding of a conflict ol' interest. 

Appellant's contention that there was no conflict of 
interest, only a possibility of one, appears to be based upon 
a misconception of terms, and confuses the possibility of 
a conflict with the possibility of prejudice arising out of 
the conflict. Absent a denial that the conflicting defenses 
would be presented at trial, the conflict existed. The 
court was then confronted with the question as to whether 
any prejudice would occur at trial. The decision as to 
whether or not a defendant should take, the stand could 
be undidv inllueiiced or allccted by the risk that het testi¬ 
mony may develop or disclose matters harmful to the 
defendants underwriting her defense or in conflict with 
their defense. The freedom of the attorney to cross-examine 
a defendant or witness migln be inhibited by his represen¬ 
tation of one defendant and financial ties to codefeudants. 
The possibility existed of a failure to vigorously assert a 
defense which conflicted with the defense of the codefen¬ 
dants paying her attorney's fees. 

* Although Mrs. P.ehar did not take the stand, she put forth 
the defense forseen by the district court. Through the cross- 
examination of Ortrud Kapraki i 6059-60 i and Frank Fey (11376- 
113601, Mr. Rosenkranz tried to establish that Mrs. ISehar’s posi¬ 
tion was subordinate to Fey and that her function was merely 
to supervise the girls in the processing section. Mr. Rosenkranz, 
through Fey (11376-11300), attempted to show that Mrs. Behar 
did not have the authority to hire and fire or to refuse to do busi¬ 
ness with Kapraki, that her position as assistant vice president 
was merely a title so she could function as an authorized signatory 
of documents which were being submitted to the FHA by her 
employer. Eastern Service Corporation, and that her role was 
only to see that the application contained all the required papers. 

In summation, Behar’s counsel made these arguments in her 
defense (II. 20030-20041, 20048. 20060-20062). In summation ap¬ 
pellant Eastern Service Corporation argued that Behar acted on 
her own on account of the money Kapraki was paying her, without 
any intent to benefit the corporation (R. 19646-19647). 

Appellant Behar implicitly recognizes these conflicting defenses 
in her brief (p. 11, fu. at p. 36). 
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*M]-. Iloitol assiiird the court thu( he would give Behar 
r,, H 1,11,1 Propel- representation, and that he would not hesi- 
late to point the accusatory linger at the codefendants un¬ 
derwriting her defense.* The court did not question the 
integrity ol Mr. I’oitel. However, once a contlict exists 
(whether it lie termed actual or potential I and the possibil- 
ity of prejudice arises, it is incumbent -non the district 
court to make a careful inquiry into the . 'fondant's under¬ 
standing of the situation, and determine whether or not the 
defendant knowingly and intelligently waives any conflict 
ol interest, actual or potential. United States v. Alberti, 
!i<) I’.2d 878, 881 (2d Cir. 11)72), cert, denied, 411 I’.S. 1)1!) 
1 1P7.T) ; United States v. DeBerry, 487 F.2d 448, 452-47)4 
(2d Cir. 11)73). 

(3) 

After questioning appellant on duly 24, 11)73 (C. 157 - 
170), the district court was disposed to accept her waiver 
as to any contlict of interest i C. 182). No decision was 
made at that time, because Mr. Boitel indicated that he 
was disposed to withdraw from the case in light of the find¬ 
ing of a conflict of interest <C. 170, 173, 181-182, 185-188). 
On the next day, the court indicated that it did not believe 
appellant was fully cognizant of the meaning of conflict of 
interest and assistance of counsel (C. 204). Accordingly, 
Hie court again questioned appellant concerning these mat- 
lers (C. 215-225). The court found that appellant did not 
have a fall understanding of the matters involved, and that 
she was willing to waive her rights in large part because 

* Appellant’s reliance on United States v. Wisniewski, 478 F.2d 
274, 285 (2d C ir. 1973) and United States V. Paz-Sierra, 367 F.2d 
930, 932 (2d Cir. 1966), cert, denied, 386 U.S. 935 (1967), is mis¬ 
placed. Those cases merely indicate that the court may and should 
rely on counsel to disclose any potential conflict of interest, not as 
to whether a conflict which exists will cause prejudice at trial. 
In those cases there were no conflicting defenses. In the case at 
liar Mr. Hoitel did not deny that conflicting defenses would be 
presented; his assurances went onlv to the question of prejudice 
at trial. 
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she was in a financial himl and did not really comprehend 
the nature and importance of a waiver (<’. 224-225, 238, 
254). 

A waiver of the right to the effective assistance of coun¬ 
sel in this regard is not lightly to be found. There must 
he a clear, knowing, intelligent and competent waiver by 
the defendant. Wanner v. Ctiitcil Mates, 315 I’.S. 60, 70-71 
(1041); I'nited States v. Sheiner, supra, 410 K.2d at 342. 
The basis for' the court's findings in this regard is in tin* 
following testimony of appellant on duly 25, 1073. 

Appellant recognized the conflict between herself and 
those underwriting her defense, and that the Ilernsteins' 
and Eastern Service Corporation's interest in their defense 
was different than her interest in her own IC. 218-210). 
The district court asked Mrs. Rehar whether, since their 
interests were different and since they were paying for her 
attorney, was “it not a fact that a question may arise for 
the lawyer which would effect you?” (C. 210). Appellant 
agreed that it was a fair statement, hut said that she was 
willing to take a chance and sign a waiver <(\ 219). The 
district court then proceeded to tell appellant that it was 
his duty to protect her rights even though she was willing 
to waive them. The court said that there could come a time 
when lie would see “somebody being done in by a lawyer.. . 
because of [the attorney's] interest in the payment of a 
fee”, that that was the fear he had for her, and that hr 
could not sit back and let that injustice happen (('. 220). 
Again appellant said she was willing to sign a waiver (('. 
221 ).* 

* This was in part because a new attorney was an unknown 
factor to her (C. 221). However, after appellant trot to know her 
trial attorney, anti after the trial at the time of her sentencing, 
appellant indicated that she was satisfied with the services of her 
trial attorney ( D. 46). 
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However, when the district cou^t asked Mrs. Rebar 
"iK-lher if just such an event as described above slmuhi „c- 
the course of trial, would she go so far as to 
Ni' Iho trial court was to remain mute and do nothing at 
-••M t«> protect her, (he following ... place i <\ -"‘J.-j-ju, . 

The Witness: Xo si,-. 

I he Court: You don't say that. 

Hie Witness: hot at a later date but I don’t 
think it would happen. 

1 he ( ourt: That's what's bothering me. If von 
«ive me a waiver it is for all time. 

The Witness: Yes, for all time. 

The Court: But at a latter date, if | see some¬ 
one done in—for instance, I think you are not being 
given the effective assistance—let's use that word— 
lor some reason that might come to mind, do vou 
want me to sit back and do nothing or lean orcr and 
tell non ‘1 on're in trouble lady*' 

The Witness: Yes. 

The Court: Of eon me yon noaid want we to do it 
at that time. [Emphasis supplied.] 

It is apparent that while appellant desired to keep the 
counsel retained for her by her employer, Eastern Service 
• orporalion, and the Bernsteins, she also did not want to 
ose any of her rights to effective representation. There¬ 
fore, the district court was fully justified in finding that 
there was not a clear, knowing and intelligent waiver bv 
appellant of her right to the effective assistance of counsel 
in this regard.* 

: , * Unllke an appellate court, a trial judge conducting a hearing 
to the question of a conflict of interest does not have the benefit 
of a trial record and hindsight. His determination of a conflict 
of interest is not based upon a showing on appeal of conflicting 
defense, at trial resulting in actual prejudice to a defendant The 
trial judge can only presuppose that given a set of circumstances 
certain defenses will be presented at trial and the possibility of 

[Footnote continued on following page] 
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Appellant coiitemls that the district court wrongfully 
ordered Mr. Uoitel to terminate his representation ot Mrs. 
liehar. This contention is erroneous both factually and 
legally. 

In light of the conflict of interest and the failure by 
appellant to make a sufficient waiver, the court was fully 
prepared to order Mr. Hoitel to terminate his representa¬ 
tion of Mrs. liehar under the financial arrangements then 
existing. However, it was not necessary for the court to 
make tins order (<’. 22«-2«4). Based on the court's finding 
of a conflict of interest, Mr. Hoitel voluntarily withdrew 
as the attorney for Mrs. liehar |< \ 2(»0-2b4». 

This withdrawal was conditioned on a finding of an 
actual conflict of interest by the court (<’. 170-17-\ 18.*, 
187, 262). Further, it was subject to a reappluation 
Mr Hoitel if the liar Association indicated that it did not 
see an actual conflict of interest * and that it was appro- 

prejudice exists. Although a defendant may be willing prior to 
trial to waive her rights in this regard, unless it is clear and un¬ 
equivocal an appellate court might well reverse a conviction on 
the basis that the defendant, at the time of the waiver, did not 
fully understand the import and consequences of her actions. Judge 
Travia well recognized this situation at these hearings (C. 187, 

204) *In her brief appellant distorts the significance of an actual 
conflict of interest and any ruling by the Ear A^ocmtion thereom 
These matters related only to the position of Mr. Boitel on the 
question of withdrawal, not to the duty of the court. If there was 
no finding of an actual conflict of interest, then Mr. Boitel would 
not have withdrawn. Moreover, the court left open to Mr. Boitel 
the possibility of revoking his withdrawal upon an appropriate rul¬ 
ing by the Bar Association. At all events, as will be shown tnfra 
if there was a conflict of interest (whether actual or potential) 
and no effective waiver, it was the duty of the court to terminate 
Mr. Boitel’s representation of Mrs. Behar under the existing finan¬ 
cial arrangements. 




priate for him to stay in the case (C. 260-202). Mr. Hoitel 
apparently chose not to follow through on his suggestion, 
as there is no indication in the record that he ever obtained 
a ruling by the liar Association. On the question of a 
finding of an actual conflict of interest, as previously noted 
the court envisioned conflicting defenses at trial, counsel 
did not deny that these conflicting defenses would be pre¬ 
sented at trial, and in fact they were presented at trial. 
I'nder these circumstances the basis upon which Mr. Hoitel 
indicated lie was withdrawing ( actual conflict of interest) 
did exist herein. 

In any event, even if Mr. Hoitel had not withdrawn, 
where there is a conflict of interest I whether actual or 
potential i and no sutlicient waiver, then the court has the 
power and properly should terminate representation id’ a 
defendant under financial arrangements whereby her co¬ 
defendants are underwriting her defense. See I'nited Staten 
v. DcHci ri/, supra, 1ST F.2d at 452-454; l uited Staten v. 
Shriner, supra, 410 F.2d at *14ll. This is especially true 
herein, where any problem which might later arise in this 
regard would have a serious effect on tin* sound judicial 
administration of this major case before the district court 
t (\ 204-207). I’nder all the circumstances the district 
court's treatment id' this conflict of interest matter was en¬ 
tirely reasonable.* I uited Stalls v. fiardi, supra, :{,‘10 F.2d 
at 3115. 

<•'») 

Appellant Ilehar's remaining contentions in this regard 
t brief, pp. 17, 2N-34) are frivolous and can be briefly dis¬ 
posed of. Appellant was free to retain any counsel of her 
choice. This included Mr. Hoitel, although the court 

* The district court invited and encouraged appellant to bring 
this matter before this Court prior to trial (C. 212-213, 226, 243, 
245, 246). Appellant apparently chose not to do so. 
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properly indicated Unit it would raise a question in that 
legard unless Mr. Itoitel returned the money lie had already 
received from the Hernsteins for pre-trial services (('. 213- 
-14, IMP, 2o.>|. This situation never presented 

itself, as appellant could not atlord to retain any attorney 
. 27()-27.>).* Concerning the question of assigned coun¬ 
sel, Mr. Hoi tel agreed that a defendant does not have the 
light to choose the attorney to lie appointed under the 
Criminal .Justice Act t C. 2<l!»-21(l). Further, the assign¬ 
ment of Mr. Moitel would simply have raised again a con¬ 
flict of interest problem, unless lie returned the legal fees 
he had already received from the Hernsteins (C. 174, 214). 
I ndcrstandnldv, Mr. Unite! was not willing to return these 
fees, as a substantial amount of legal work had already 
been performed by him i C. 2:!(P-233). Moreover, the sug¬ 
gestion that on tin 1 day the court appointed counsel for 
appellant it was abusive in an ellort to club her into enter¬ 
ing a plea of guilty is without any merit and utterly devoid 
of nny support in the record i C. 270-277). The court was 
simply trying to impress on appellant the seriousness of the 
situation and the importance, if at all possible, of retaining 
her own counsel. 


i 1 ill,', appellant contends that the court's subsequent 
actioi s deprived her of the effective assistance of counsel. 
Appellant mentions in passing, but does not appear to claim 
that there was any coutlict of interest in assigned counsel's 
representation of an FHA employee in another FIIA case.** 

* The suggestion of limiting the scope of the indictment (C. 
207-211) was simply not a reasonable alternative or solution to the 
problem. Moreover, it would not have removed the problem pre¬ 
sented by the retention of the legal fees already received from 
the Bernsteins. 

** As appellant notes in a footnote on p. 32 of her brief, her 
assigned counsel represented an FHA employee in a different FHA 
bribery case; that employee was indicted for receiving bribes from 
another mortgage company, a competitor of Eastern Service Cor¬ 
poration. This case was unrelated to the instant one, and presen¬ 
ted no conflict of interest (.C. 27GJ. 





However, appellant does elaim prejudice from the fact that 
the court permitted assigned eounsel to absent himself from 
the first four days (October 1-4, l!(7d) of the procedural 
matters which took place shortly prior to the trial, and 
permitted assigned counsel to “pinch hit" for other attorneys 
and vice versa during the course of the trial. 

An examination of the record indicates that there was 
no prejudice in this regard. Concerning the absence on 
October 1-4 due to another trial which had not been com¬ 
pleted, the court indicated to appellant that her attorney 
would not be precluded from making any motion with 
respect to these procedural matters when he appeared t R. 
1.">K, lb - !!), Daily eop\ of the proceedings was available. 

When Mr. Rosenkranz appeared in court on October !), 1973, 
colloquy between counsel and the district court indicates 
that the district court had kcp counsel informed of every¬ 
thing that had gone on to date i II. “s.l tisq |, The district 
court advised counsel that it would grant him the right to 
make 1 any motions he* wished. Counsel advised the district 
court that ho had conferred with the other attorneys in tin* 
case, and that he felt it suUndent if he were detuned to have 
made the same motions as the others, with the same results 
i R. 2S.->». Counsel appeared on October it, 10, and 11 when 
procedural matters took place, and had ample time prior 
to the commencement of the selection of the jury on October 
1.~>, 11(711 to make any relevant motions. These events 
demonstrate that the court was concerned with preserving 
appellant’s rights, including the effective assistance of coun¬ 
sel. 

As to “pinch hitting" of attorneys, appellant has not 
shown any prejudice by tin* fact that, due to extenuating 
circumstances, her counsel or counsel for another defendant 
had to absent himself for a short time from a minute num¬ 
ber of court appearances over a nine-month trial. Daily 
copy was available to all counsel, and counsel had the op¬ 
portunity to make any motion on behalf of his client in this 





regard. Furthermore, the temporary substitutions were 
made with the consent of the defendants involved. More¬ 
over, appellant neglects to point out that these instances all 
occurred at a point in the trial when nothing was taking 
place in any way material to the particular defendant in¬ 
volved in the ‘‘pinch hitting”. In an attempt to show pre¬ 
judice, appellant refers to pages I9.">1-.“>170 of the record, 
states that this was a day when legal argument took place 
with respect to the government's theory of liability against 
Rebar on the false statement counts, and suggests that 
appellant's assigned counsel may not have been present on 
that day. A closer examination of the portion of the record 
referred to indicates that Mr. Rosenkranz was very much 
present on that day and actively participated on behalf of 
his client (It. 49S4-p.isT. .“>(1(14, .“>020, .“>0.*>7-.Vi.>9, 

Finally, in this regard, at the time of sentencing appellant 
indicated that she was satisfied with the services of her 
assigned counsel (I). 4<‘>). 


POINT XII 

The pretrial motion to disqualify the district 
judge was properly denied. 

( 1 ) 

The instant indictment was one of thirteen superseding 
indictments returned by a grand jury on May 22, 1972. 
The related indictments consisted of approximately 800 
counts and involved approximately fifty defendants. Ap¬ 
pellants Harry Bernstein, Rose Bernstein, and Eastern 
Service Corporation were named as defendants in each of 
these related indictments. Pursuant to the rules of the 
United States District Court for the Eastern District of 
New York, these indictments were assigned to United 
States District Judge Anthony J. Travia. 


* In response to Point I of Bernsteins' brief. 



The defendants made numerous pretrial motions relative 

..listricl court, after review!,m 

u massive amount of legal papers, made its rulings on 
Uiese motions September and October 1972 ( A 393- 

The federal grand jury which had returned these in- 
Moments continued its investigation into allegations of 
rand and bribery involving the Federal Housing Adminis- 
uition i MIA). As a result, several more indictments 

•Midge"Travia!' “ ^ W, ‘ iCh a ' S ° 

During the period of time prior to March 22 1973 
approximately eleven defendants involved in the FI IA 
prosecutions entered pleas of guilty (A. 396). Before 
accepting the guilty pleas. Judge Travia properly conducted 
an inquiry pursuant to Rule 11, Federal Rules of Criminal 
Procedure, to determine whether there was a factual basis 
lor the pleas, and whether they were made voluntarily 
with an understanding of the nature of the charges and 
the consequences of the pleas. The court personallv ones- 
'toned each defendant concerning his involvement in the 
criminal activity, and the extent of his culpability. Where 
the defendant was alleged to be a member of a conspiracy 
or was pleading to a conspiracy count, the court inquired 
tn'o the nature and scope of the conspiracy, the extent 
ol the defendant’s involvement and participation in the 
conspiracy, as well as his relationship with his alleged 
co-conspirators. Of the eleven defendants who pled guilty, 
eight were named as co-defendants and co-conspirators of 
appellants Harry Bernstein, Rose Bernstein, and Eastern 
Service Corporation. Six of the defendants were sen- 
Icnced by the district judge during this period of time. 
(Appendix A, Volume I.) 

On March 22, 1973 appellants Harry Bernstein. Rose 
Bernstein, Eastern Service Corporation and Florence Behar 


filed an affidavit pursuant to 2S r.S.f. § 144, seeking to 
disqualify the district judge on the Imsis of an alleged 
personal bias and prejudice against each of these defen¬ 
dants. As a basis for the motion lor refusal, appellants 
cited excerpts from the transcripts of gniltv pleas and 
sen fencings before the district judge of nine of the afore¬ 
mentioned defendants involved in the FIIA prosecutions 
(A. 333-347). On .March 311. l!»7:t. after hearing oral argil 
nient, the district court denied appellants’ motion (A. 
tfoi. Its order finding that the affidavit was legally in' 
sufficient and denying the motion was entered on April 
9, 19(3 (A. 5(2). Appellants then applied for a writ of 
mandamus which was denied hv this t’onrt on April 27. 
19(3. Their application for reheating en banc was denied 
on .Mine 2N, l!»73 i I). 55. 5<i). 

( 2 ) 

Appellants contend that the affidavit was legally suffi¬ 
cient, and that it was reversible error for the district court 
to have denied their motion for recusal under 2N I* S f’ 

8 144. That section provides as follows: 

§ 144. Hias or prejudice of judge. 

Whenever a party to any proceeding in a district 
court makes and files a timely and sufficient affidavit 
that the judge before whom the matter is pending 
has a personal bias or prejudice either against him 
or in favor of any adverse party, such judge shall 
proceed no further therein, but another judge shall 
be assigned to hear such proceeding. 

The affidavit shall stale the farts and the reasons 
for the belief that bias or prejudice exists, and shall 
be filed not less than ten days before the beginning 
of the term at which the proceeding is to he heard, 
or good cause shall be shown for failure to tile it 
within such time. A party may tile only one such 
affidavit in any case. It shall be accompanied hv a 
certificate of counsel of record stating that it is made 
in good faith. (Emphasis supplied.) 
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In an attempt to show bias and prejudice, the affidavit 
referred to a handful of excerpts from transcripts of guilty 
pleas by and sentencings of various defendants in tin* I HA 
prosecutions. The remarks referred to by appellants should 
he read in context. In making the thorough inquiries by 
Rule 11, the court questioned and acquired information from 
appellants' co-defendants (<g. Goodwin, Kapraki, Cohen, 
Fey) as to the nature of the conspiracy and the role of the 
various conspirators, including the central figures (namely 
the Rernsteins and Hastern Service ('orj(oration) I see the 
minutes of the guilty pleas, A. 70-110, 125-221 l. Other com¬ 
ments were made by the court in response to appeals for 
leniency at the time of sentencing (see. e.g., A. 229-220. 280, 
321, 326-329). When the remarks complained of are read in 
context, as they should be. it is apparent that they were 
not intended to constitute findings that the Rernsteins and 
Eastern Service Corporation were guilty of the crimes 
herein; they do not rise to the level of exhibiting prejudice 
sufficient to require disqualification. See Wolf non v. Pal- 
niieri, supra, 396 F.2d at 125. 

At all events the most critical insufficiency of the affi¬ 
davit is its failure to establish that the alleged bias was 
a personal one—that is, that it stemmed from an extra¬ 
judicial source. Every comment pointed to in the affidavit 
was made during the course of a judicial proceeding. The 
affidavit then concluded with the following allegation (A. 
346) : 

14. It is respectfully submitted that the above 
noted extracts establish that: la) Judge Travia has 
personally determined that those connected with 
Eastern Service Corporation, particularly the above 
named defendants, are guilty of the crimes charged, 
and (b) based upon allegations not contained in 
any of the indictments, but derived from some 
speculation or information from outside the record, 
Judge Travia has formed the opinion that the crimes 
charged actually resulted in extraordinary monitory 
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[sil] loss to the United States, as well as .substan¬ 
tial ruinous losses to individual homeowners. Addi¬ 
tionally, aside from using the pleading process for 
the purpose of acertaining [sic] the guilt of the 
individual defendant before him, .Judge Travia 
adopted the stance of a prosecutor and sought to 
perpetuate the testimony of the pleading defendant 
against those defendants, particularly the above 
named, who have chosen to stand trial. 

In commenting on the source of the alleged bias and 
prejudice, appellants’ brief (p. 20) states: “Obviously, 
mill as Hie affidavit states, the basis of Judge Travia's 
bias and prejudice against the defendants did not arise 
from the record or even from the proceedings before him 
in this case" (emphasis supplied).* However, the only 
allegation of an extra-judicial source related to the alleged 
opinion as to monetary loss, not to any opinion of guilt, 
or innocence as to these defendants on the merits. The 
allegation (opinion “derived from some speculation or 
information from outside the record”) is vague and con- 
elusory, and fails to give facts as to the time, place, and 
circumstances of either an extra-judicial source or an extra¬ 
judicial statement. See Hodgson v. Liquor Salesmen's 
Union Loral Xo. 2 of State of N.Y., 444 F.2d 1344, 1348- 
134b (2d C’ir. 11)71 I. Moreover, in contrast to the alleged 
opinion concerning monetary loss, there is no statement 
whatsoever in the affidavit that the court’s alleged deter¬ 
mination that these defendants were guilty of the crimes 
charged stemmed from any extra-judicial source. As al¬ 
ready noted, the comments pointed to in this regard were 
made during the course of judicial proceedings. 

* Surely the truth of this bald claim is not “obvious.” Indeed, 
any fair reading of the record indicates that it is false. The mas¬ 
sive files and charges in these indictments, together with the jud¬ 
icial proceedings, are “obviously” the sources of the court’s in¬ 
formation (A. 426-433). Even the press reports referred to by ap¬ 
pellants were part of the judicial record, being attached to motion 
papers seeking dismissal of the indictments on the ground of preju¬ 
dicial pre-trial publicity (A. 433). 





In United State* v. Selafani, 487 F.2<1 1*45 (2d < Mr. >, 
cert, denied, 414 F.S. 1023 (1073), u situation analo¬ 
gous to tho oast* at liar, tin* district court, sulisc<|ucut 
to a link* 11 inquiry and the entry of a guilty plea, sen- 
tenced a co-defendant prior to defendants' trial. One of 
the defendants sought to disipialify the district judge on the 
liasis of statements made at the sentencing of the eo-d< fen 
dant (while advising the co-defendant to move to a new 
community, the judge referred to the remaining defendants 
as “people who have poisoned your existence and placed 
you on the road of delinquency" (487 F.2d at 252) I. ThiN 
Court rejected the recusal claim as follows (487 F.2d at 
255 ) :• 

Disqualification is warranted and appropriate 
only if the alleged Idas and prejudice stems from an 
extra-judicial source and has resulted in the formula- 
lion of an opinion on the merits not based upon what 
the judge has learned by his participation in the 
proceedings before him— a *itnatinn totall// absent 
here. United State* v. tirinnet! Uor/i.. 384 F.S. 563, 
5N3 ( 1 tttiti i l emphasis added ). 

(y) 

Ill discussing the concept of the prejudice required 
to disqualify a judicial ofiiecr, this Court said in In re ./. I\ 
Linahan, 138 F.2d 650, 651-052 (2d Cir. 1043): 

* In an attempt to buttress their recusal claim, appellants have 
distorted the record in their brief (pp. 16-19). It would be useful 
herein to respond to only one of these distortions. Appellants con¬ 
tend that government counsel below did not question the sufficiency 
of the affidavit and that the district court did not pass upon the 
sufficiency of the affidavit. This contention is simply false (see 
especially A. 109-111, 572, 415, 426, 441). Of course, if the court 
had in fact formed a personal bias and prejudice against defen¬ 
dants, then he should recuse himself even though a legally suffi¬ 
cient affidavit had not been presented. See Wolf non v. Palmieri, 
supra, 396 F.2d at 125. Accordingly the court also passed on the 
tiuth of the allegations and found that no personal bias or preju¬ 
dice in fact existed (A. 442, 572). 
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of tin* magnitude involved herein. I'lie statute requires a 
showing that the bias and prejudice be personal. The law 
does not require that the trial judge be as ignorant of the 
farts of (lie ease as the jury before whom the trial com¬ 
mences. 

CONCLUSION 

The judgments of conviction should be affirmed. 

Respect fully submitted, 

May lit, 11175 

David G. Tracer, 

United States Attorney. 

Eastern District of A or York. 

Ronald E. I)e Petris, 

Paul 15. Bergman, 

Assistant United States Attorneys, 

Of Counsel. 

Gale A. Dkexi.er. Esq., 

On the llrief. 










Schedule A 


Count 

Defendants* ** 

(Jlmrue 

Verdict 

1 

Harry Bernstein 

S 371 

G 


Hose Bernstein 


G 


Eastern Service (’orp. 


G 


Bella r 


G 


Cardona 


G 


Dun & Bradstreet 


M 


Presentt 


M 


Cronin 


M 


Jankowitz 


NG 

•> 

Harry Bernstein 

$§ Hilo and 2 

1) 


Bose Bernstein 


D 


Eastern Service Corp. 


G 


Bella r 


G 


('ardona 


G 

3 

Dun & Bradstreet 

$!; HHO and 2 

M 


Prescott 


M 


Eastern Service (‘orp. 

S5 1010 and 2 

G 


Bella r 


G 


Cardona 


G 


Eastern Service (’orp. 

§§ 1010 and 2 

G 


Bella r 


G 


Cardona 


G 


* The defendants listed in each count are those who were 
charged as defendants in the particular count at the commence¬ 
ment of the trial. Where a defendant was named in the count but 
severed prior to the picking of the jury, he is not listed in the 
count in this schedule. 

** The meaning of the symbols is as follows: G—guilty, NG— 
not guilty, M—jury disagreement, D—dismissed by the court on 
consent. 
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Schedule .4 


Count 

Defendant « 

Charge 

Verdict 

6 

Dun & Bradstreet 
Prescott 

§$ 1010 and 2 

M 

M 

7 

Eastern Service Curp. 
Behar 

Cardona 

$$ 1010 and 2 

G 

G 

G 

8 

Dun & Bradstrcet 
Prescott 

§§ 1010 and 2 

M 

M 

0 

Eastern Service t'orp. 
Behar 

§§ 1010 and 2 

G 

G 

10 

Eastern Service Curp. 
Behar 

Cardona 

$!; 1010 and 2 

G 

G 

G 

11 

Dun & Bradstreet 
Prescott 

§§ 1010 and 2 

1) 

D 

12 

Eastern Service < ’orp 
Behar 

Cardona 

. 1010 and 2 

G 

G 

G 

13 

Dun & Bradstreet 
Prescott 

$$ 1010 and 2 

M 

M 

14 

Eastern Service Corp. $§ 1616 and 2 
Behar 
('ardona 

G 

G 

G 

15 

Dun & Bradstreet 
l’rescott 

§§ 1010 and 2 

M 

M 

16 

Eastern Service Curp. §§ 1610 and 2 
Behar 

Cardona 

G 

G 

G 


Eastern Service Curp. 1610 and - 

Behar 

Cardona 


Schedule *4 


Count 

18 


111 


LMt 


21 




23 


•Jl 


20 


Defendants 

Charge 

Hairy Bernstein 

Hose Bernstein 

Eastern Service Corp. 
Behar 

Cardona 

1010 and 2 

Dun & Bradst reet 
Prescott 

§§ 1010 and 2 

Harry Bernstein 

Bose Bernstein 

Eastern Service Corp. 
Behar 

$5 1010 and 2 

Cardona 

* 

Eastern Service < 'orp. 
Behar 
('ardona 

§§1010 and 2 

1 inn & Bradstreet 
Prescott 

££ 1010 and 2 

Eastern Service Corp 
Behar 

Cardona 

. $$ 1010 and 2 

Dun & Bradst reet 
Prescott 

§§ 1010 and 2 

Harry Bernstein 

Bose Bernstein 

§§ 1010 and 2 

Eastern Service < ’orp. 

Behar 

Cardona 

Dun & Bradst reet 
Prescott 

§§ 1010 and 2 


Verdict 

D 

1) 

G 

G 

G 

M 

M 

D 

D 

G 

G 

G 

G 

G 

G 

M 

>1 

G 

G 

G 

M 

M 

G 

I) 

G 

G 

G 

M 

M 
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Schedule JL 


Count 

Defendant ,v 

Cli a rye 

Verdict 

27 

Eastern Service* Corp. 

§§ 1010 and 2 

G 


Beliar 


G 


Cardona 


G 

28 

Eastern Service Corp. 

§§ 1010 and 2 

G 


Beliar 


G 


Cardona 


G 

20 

Harry Bernstein 

§§ 201(h)(1) 

NG 



and 2 



Rose Bernstein 


NG 


Eastern Service Corp. 


NG 

30 

•lankowitz 

§201 (e)(1) 

NG 

31 

Eastern Service* Corp. 

§§ 1010 anel 2 

G 


Beha r 


G 


Cardona 


G 

32 

Dun & Bradstreet 

§§1010 and 2 

M 


Preseott 


M 

33 

Harry Bernstein 

§§ 201(hI(11 

NG 



anel 2 



Rose Bernstein 


NG 


Eastern Service Corp. 


NG 


Beliar 


NG 

34 

•lankowitz 

§ 201(c) 

NG 

35 

Harry Bernstein 

§§201(b)(1) 

0 



anel 2 



Rose Bernstein 


G 


Eastern Service Corp. 


G 


Behar 


G 

36 

Rose Bernstein 

§§ 201(h)(1l 
anel 2 

G 


Eastern Service Corp. 


G 
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Schedule .4 


Count 

Defendants 

Charge 

37 

Rose Rernstein 

§§301(1)|(1| 
and 3 


Eastern Service 
Ltehar 

<’orp. 

38 

Harry Rernstein 

Rose Jiernsteiu 

§§ 301(b)(1) 
and 3 


Eastern Service 
Rebar 

Corp. 

39 

Harry Eernstein 

§301 (b)(1) 


Eastern Service 

Corp. 

40 

Cronin 

§ 1010 

41 

Harry Rernstein 

§ 301(b)(1) 


Eastern Service 

Corp. 

43 

Harry Rernstein 

§ 301(b)(1) 


Eastern Service 

Corp. 

43 

Cronin 

§ 1010 

44 

Harry Rernstein 

§301 (b)(1) 


Eastern Service 

< ’orp. 

45 

Cronin 

§ 1010 

40 

Harry Rernstein 

§ 301(b)(1) 


Eastern Service 

Corp. 

47 

Cronin 

§ 1010 

48 

Harry Rernstein 

§301(1.1(1 ) 


Eastern Service Corp. 

49 

Cronin 

§ 1010 

50 

Harry Rernstein 
Rose Rernstein 

§ 201(b)(1) 


Eastern Service ( 

Jorp. 


Verdict 

<> 

<4 

(4 

(1 

G 

(4 

<4 

<; 

G 

M 

(4 

(4 

(4 

<4 

M 

(4 

• G 

M 

<4 

(4 

M 

<4 

<4 

M 

G 

I) 

G 




Schedule A 


Count 

Defendants Charge 

Verdict 

51 

Harry Bernstein 

Eastern Service Corp. 

§ 201(1*1 I 1 1 

<i 

G 

52 

Cronin 

§ 1010 

M 

53 

Harry Bernstein 

Eastern Service Corp. 

§ 201 (l>) (11 

(1 

G 

54 

Cronin 

§ 1010 

M 

55 

Harry Bernstein 
Eastern Service Corp. 

§ 201 (b)(1) 

G 

G 

56 

Cronin 

§ 1010 

M 

57 

Harry Bernstein 

Eastern Service Corp. 

§ 201(b)(1) 

G 

G 

58 

Cronin 

§ 1010 

M 

59 

Harry Bernstein 
Eastern Service Corp. 

§ 201(b)(1) 

G 

G 

60 

('rouin 

§ 1010 

M 

61 

Harry Bernstein 
Eastern Service Corp. 

§ 201(b)(1) 

NG 

NG 

62 

Bose Bernstein 

§ 201(b)(1) 

NG 

63 

Harry Bernstein 
Eastern Service Corp. 

§ 201(b)(1) 

G 

G 

64 

Cronin 

§ 1010 

>1 

65 

Harry Bernstein 
Eastern Service Corp. 

§201(1*1(1 ) 

G 

G 




Schedule B 


I. Appellant Harry Bernstein: 



Count 

Charge 

Verdict 

Sentence* 

1 

§371 

G 

5 years and $10,000 

2 

§§1010 and 2 

D 


18 

§§1010 and 2 

D 


20 

§§1010 and 2 

D 


25 

§§1010 and 2 

G 

2 years and $5,000 

29 

§§201(b)(1) and 2 

NG 


33 

§§201(b)(1) and 2 

NG 


35 

§§201(b)(l) and 2 

G 

5 years and $10,000 

38 

§§201(b)(1) and 2 

G 

5 years and $10,000 

39 

§201(b)(l) 

G 

5 years and $10,000 

41 

§201(b)(1) 

G 

5 years and $10,000 

42 

§201(b)(1) 

G 

5 years and $10,000 

44 

§201(b)(1) 

G 

5 years and $10,000 

46 

§201 (b) (1) 

G 

5 years and $10,000 

48 

§201(b)(1) 

G 

5 years and $10,000 

50 

§201(b)(1) 

G 

5 years and $10,000 

51 

§201(b)(1) 

G 

5 years and $10,000 

53 

§201(b)(1) 

G 

5 years and $10,000 

55 

§201(b)(1) 

G 

5 years and $10,000 

57 

§201(b) (1) 

G 

5 years and $10,000 

69 

§201(b) (1) 

G 

5 years and $10,000 

61 

§201(b)(1) 

NG 


63 

§201(b)(1) 

G 

5 years and $10,000 

65 

§201(b)(1) 

G 

5 years and $10,000 


* As to each appellant the terms of imprisonment on the various counts were 
to run concurrently, the fines on each count to run consecutively. 



8a 


Schedule II 


II. Appellant Rose Bernstein: 



Count 

Charge 

Verdict 

Sentence 

1 

§371 

G 

4 years and $10,000 

2 

§§1010 and 2 

D 

— 

18 

§§1010 and 2 

D 


20 

§§1010 and 2 

D 


25 

§§1010 and 2 

D 


29 

§§201(b)(1) and 2 

NG 


33 

§§201(b)(1) and 2 

NG 


35 

§§201(b)(1) and 2 

G 

4 years and $10,000 

36 

§§20t(b)(1) and 2 

G 

4 years and $10,000 

37 

§8201(b)(1) and 2 

G 

4 years and $10,000 

38 

§§201(b)(1) and 2 

G 

4 years and $10,000 

50 

§201(b)(1) 

D 


62 

§201 (b) (1) 

NG 


III. Appellant Eastern Service Corporation: 


Count 

Charge 

Verdict 

Sentence 

1 

§371 

G 

$10,000 

2 

§1010 

G 

$ 5.000 

4 

§1010 

G 

$ 5,000 

5 

§1010 

G 

$ 5,000 

7 

§1010 

G 

$ 5,000 

9 

§1010 

G 

$ 5,000 

10 

§1010 

G 

$ 5,000 

12 

§1010 

G 

$ 5,000 

14 

§1010 

G 

$ 5,000 

16 

§1010 

G 

$ 5,000 

17 

§1010 

G 

$ 5,000 

18 

§1010 

G 

$ 5,000 

20 

§1010 

G 

$ 5,000 




\ 


Count 

Charge 

21 

§1010 

23 

§1010 

25 

§1010 

27 

§1010 

28 

§1010 

29 

§§201(b) (1) and 2 

31 

§1010 

33 

§§201(b)(1) and 2 

35 

§§201(bj(1) and 2 

36 

§§201(b) (1) and 2 

37 

§§201(b)(1) and 2 

38 

§§201(b)(1) and 2 

39 

§201(b)(1) 

41 

§201(b)(1) 

42 

§201(b)(1) 

44 

§201(b)(1) 

46 

§201(b)(1) 

48 

§201(b)(1) 

50 

§201(b)(1) 

51 

§201(b)(1) 

53 

§201(b)(1) 

55 

§201(b)(1) 

57 

§201(b)(1) 

59 

§201(b)(1) 

61 

§201(b)(1) 

63 

§201(b)(1) 

65 

§201(b)(1) 


Schedule It 


Verdict 

Sentence 

G 

$ 5,000 

G 

$ 5,000 

G 

$ 5,000 

G 

$ 5,000 

G 

$ 5,000 

NG 

-. 

G 

$ 5,000 

NG 

-- 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

G 

$20,000 

NG 

______ 


G 

G 


$ 20,000 

$ 20,000 
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Schedule It 


IV. Appellant Florence Behar: 



Count 

Charge 

Verdict 

Sentence 

1 

§371 

G 

2 years 

2 

§1010 

G 

2 years and $1,000 

4 

§1010 

G 

2 years and $1,000 

6 

§1010 

G 

2 years and $1,000 

7 

§1010 

G 

2 years and $1,000 

9 

§1010 

G 

2 years and $1,000 

10 

§1010 

G 

2 years and $1,000 

12 

§1010 

G 

2 years and $1,000 

14 

§1010 

G 

2 years and $1,000 

16 

§1010 

G 

2 years and $1,000 

17 

§1010 

G 

2 years and $1,000 

18 

§1010 

G 

2 years r ‘ $1,000 

20 

§1010 

G 

2 years and $1,000 

21 

§1010 

G 

2 years and $1,000 

23 

§1010 

G 

2 years and $1,000 

26 

§1010 

G 

2 years and $1,000 

27 

§1010 

G 

2 years and $1,000 

28 

§1010 

G 

2 years and $1,000 

31 

§1010 

G 

2 years and $1,000 

33 

§§201(b)(1) and 2 

NG 

— 

35 

§§201(b)(1) and 2 

G 

2 years and $1,000 

37 

§§201(b)(1) and 2 

G 

2 years and $1,000 

38 

§§201(b)(1) and 2 

! G 

2 years and $1,000 



lltt 


Schedule II 


v. Appellant Melvin Cardona: 
Count Charge 

Verdict 

1 

8371 

G 

2 

§81010 and 2 

G 

4 

§81010 and 2 

G 

5 

§81010 and 2 

G 

7 

§81010 and 2 

G 

10 

§§1010 and 2 

G 

12 

§§1010 and 2 

G 

14 

§§1010 and 2 

G 

16 

§§1010 and 2 

G 

17 

§§1010 and 2 

G 

18 

§§1010 and 2 

G 

20 

§§1010 and 2 

G 

21 

§§1010 and 2 

G 

23 

§§1010 and 2 

G 

26 

§81010 and 2 

G 

27 

§§1010 and 2 

G 

28 

§81010 and 2 

G 

31 

§§1010 and 2 

G 


Sentence 
2 years 

2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
2 years and $1,000 
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Schedule C 


Trial Record: 


Events of Trial 
Preliminary Procedure? 


Jury Selection 


Opening Statements 
Government’s Case: 
George Hipps 1FHA> 
Vaughn Sanders (FHA1 


Date 
10/1/73 
10/2/73 
10/3/73 
10/4/73 
10/9/73 
10/10/73 
10/11 /73 
10/15/73 
10/16/73 
10/17/73 
10/18/73 
10/23/73 
10/24/73 
10/25/73 

10 '29/73 
10/29/73 
10/30/73 
10/31/73 
11/1/73 
11/5/73 


Ortrud Kapraki: (co-defendant—real estate 
speculator-bribery and false statements) 


11/5/73 

11/7/73 

11/8/73 

11/12/73 


Transcript * 
R.l 


R.565 


R.2005 

R.2206 

R.2337 


R.3014 


of the record at which the trial 


* Transcript references are to the pages 
event commenced. 
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Schedule C 

Events of Trial Date Transcript 

11/13/73 

11/14/73 

11/15/73 

11/19/73 

11/20/73 

11/21/73 

11/26/73 

11/27/73 

11/28/73 

11/29/73 

12/3/73 

12/4/73 

12/5/73 

12/6/73 

12/10/73 


Igmedio Valerio (mortgagor) 

12/10/73 

R.6447 


12/11/73 


Josue Nogueras (mortgagor) 

12/11/73 

R.6673 


12/12 73 


Eugenia Rivera (mortgagor) 

12/12/73 

R.6829 

Sara Matos (mortgagor) 

12/12/73 

R.6885 

Delfin Feliciano (mortgagor) 

12/13/73 

R.6974 

Nilda Rosa Ortiz (mortgagor) 

12/13/73 

R.7148 


12/18/73 


Shirley Holmes (mortgagor) 

12/18/73 

R.7312 

Sheltry Holmes (mortgagor) 

12/19/73 

R.7461 


12/19/73 
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Schedule (' 

Events of Trial 

Date 

Transcript 

Jose Abaci (accountant—fictitious 
financial statements) 

12/19/73 

12/20/73 

R.7517 

Josephine Santiago (D&B reporter) 

1/2/74 

1/3/74 

1/7/74 

1/8/74 

1/9/74 

R.7750 

Genevieve Winzinger (D&B reporter) 

1/10/74 

1/14/74 

1/15/74 

1/16/74 

1/17/74 

R.8796 

Mary Aery (D&B reporter) 

1/17/74 

1/21/74 

1/22/74 

R.9547 

David Miller (D&B reporting supervisor) 

1/23/74 

1/24/74 

1/28/74 

R.9987 

Frank Fey (co-defendant—Vice President 

of Eastern Service Corp.—false statements) 

1/29/74 

1/30/74 

1/31/74 

2/4/74 

2/5/74 

2/6/74 

R.10577 

George McKrann (bank records re Behar) 

2/6/74 

R.11615 

Edward Goodwin (co-defendant—FHA 

appraiser—bribery) 

2/6/74 

2/7/74 

R.11660 


15a 


Schedule I 1 


Events of Trial 


Date 

2/13/74 

2/14/74 

2/19/74 

2/20/74 

2/21/74 

2/25/74 

2/26/74 

2/27/74 

2/28/74 

3/4/74 

3/5/74 

3/6/74 


Transcript 


Rita Azzarello /Harry Bernstein’s secretary) 
Rose Cohen (co-defendant—FHA 
assignment clerk—bribery) 

Martin Hardiman (FHA—chart re CUP) 

Milton Francis (FHA—CUP) 


Stipulation (re assignments of 
second mortgages) 

Government Rests 

Defense Motions 


3/7/74 

3/11/74 


3/12/74 

R.14138 

3/12/74 

3/13/74 

R.14233 

3/13/74 

3/14/74 

3/14/74 

3/18/74 

3/19/74 

3/20/74 

R.14480 

3/21/74 

R.15441 

3/21/74 

R.15454 

3/25/74 

3/26/74 

R.15464 
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Schedule C 


Ecents of Trial 

Procedures re Harry Bernstein’s 
Physical Condition 


Defense—Harry Bernstein : 

Mordecai Waxman (Rabbi) 
Stipulation (notes of prosecution) 
Timothy Fiori (records of telephone 
John Walsh (records of traffic dept. 
Defense—Eastern Service Corp:— 
Roger Fred (Controller—ESC) 

Defense—Harry Bernstein—Con’t: 
Maxwell Lehman (locksmith) 

Harry Bernstein Rests 
Defense—Eastern Service Corp.—Con’t: 
Roger Fred—Con’t. 

Defense—Rose Bernstein Rests 
Defense—Dun & Bradstreet: 

Harold Redding (D&B Vice Pres.— 
reporting policy) 


Date 

Transcri ; it 

3 / 27/74 

R. 15836 

3/28/74 


4/1/74 


4/2/74 


4/3/74 


4/4/74 


4/9/74 


4/11/74 


4/15/74 

R. 16075 

4/15/74 

R.16087, 16157 

4/16/74 

R.16158 

4/16/74 

R.16170 

4/16/74 

R.16177 

4/17/74 


4/18/74 

R.16370 

4/18/74 

R.16387 

4/18/74 

R.16390 

4/22/74 


4/22/74 

R.16710 

4/23/74 

R.16744 

4/24/74 

4/25/74 





17a 


‘Schedule 

' C 


Events of Trial 

Hamilton Mitchell (D&B—Pres.) 

James McDowell (Manager—D&B 
computer operations) 

Date 

4/29/74 

4/29/74 

Transcript 
R.17211 

R.17274 

John Swaysland (D&B—re computer) 
Donald Dean (DftB-re computer) 

4/29/74 

4/30/74 

R.17351 

R-17365 

Charles Nolet (D&B—accounting) 

5/1/74 

5/1/74 

R.17679 

Leslie Sparrow (Manager—Cameo 

Color Labs) 

5/2/74 

5/2/74 

R. 17789 

Dun & Bradstreet Rests 

Defense—Prescott Rests 

Defense—Cronin: 

5/2/74 

5/2/74 

R-17813 

R.17813 

Herbert Cronin (defendant) 

5/6/74 

R.17841 


5/7/74 



5/8/74 



5/9/74 


Cronin Rests 

Defense—Behar: 

5/13/74 

5/13/74 

R.18635 

Joseph Monserrat (character witness) 

Mrs- Joseph Monserrat (character 
witness) 

5/14/74 

5/14/74 

R.18544 

R.18550 

Edith Jacobs (character witness) 

Isadore Sisko (character witness) 

Behar Rests 

Defense—Cardona: 

5/14/74 

5/14/74 

5/14/74 

R. 18552 

R.18554 

R.18556 

Roy Wing (records—Willoughby 

Peerless) 

5/14/74 

R.18557 






IKa 

Hrhnlulr 

V 


Events of Trial 

Date 

Transcript 

Cecilia Cardona (wife of defendant) 

5/14/74 

R.18562 

William Zaffuto (character witness) 

5/14/74 

R.18631 

Stipulation (re Jose Abad) 

5/15/74 

R.18675 

Cardona Rests 

5/15/74 

R.18675 

Defense—Jankowitz Rests 

5/15/74 

R.18678 

Defense—Eastern Service Corp.—Con’t: 

Stipulation (re Roger Fred) 

5/15/74 

R.18679 

Eastern Service Corp. Rests 

5/15/74 

R.18707 

All Defendants Rest 

5/15/74 

R.18707 

Rebuttal: 

Stipulation (re Roger Fred) 

5/15/74 

R.18708 

Stipulation (re D&B—computer) 

5/15/74 

R.18717 

Government Rests 

5/15/74 

R.18720 

Defense Motions 

5/15/74 

R.18737 

Requests to Charge 

5/16/74 

R.18835 

Summations 

5/17/74 

5/20/74 

R.19220 


5/21/74 

5/22/74 

5/23/74 

5/28/74 

5/29/74 

5/30/74 

6/4/74 

6/5/74 

6/6/74 

6/10/74 

6/11/74 

6/12/74 
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Events of Trial 
Court’s Charge 


Jury Deliberations 


(verdict re appellants) 


Schedule (' 


Date 

6/13/74 

6/14/74 

6/17/74 

6/17/74 

6/18/74 

6/19/74 

6/20/74 

6/21/74 

6/24/74 

6/26/74 

6/26/74 

6/27/74 

6/28/74 

7/1/74 

7/2/74 

7/3/74 

7/6/74 


Transcript 

R.21175 


R.21622 


(R.21879) 



20a 


Schedule D 


Redacted. — Original 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
IB 
16 

17 

18 

19 

20 
21 
22 


1 

36 

37 
28 
12 
13 

40 

41 
59 
10 
11 

2 

3 

4 

5 

89 

55 

46 

47 

6 
26 
27 


Between Counts as Numbered 

in 


Original 

Indictment (72 CR 

587) 


Redacted 

— Original 

Redacted 

— Original 

23 

18 

45 

128 

24 

19 

46 

129 

25 

20 

47 

131 

26 

21 

48 

134 

27 

14 

49 

136 

28 

24 

50 

146 

29 

97 

51 

153 

30 

98 

52 

165 

31 

32 

53 

166 

32 

33 

54 

158 

33 

34 

55 

169 

34 

35 

56 

171 

35 

60 

57 

172 

36 

107 

58 

174 

37 

101 

59 

178 

38 

72 

60 

180 

39 

115 

61 

196 

40 

117 

62 

198 

41 

118 

63 

200 

42 

121 

64 

202 

43 

123 

65 

207 

44 

126 
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...LYDIA FERNANDEZ 

. being duly sworn, 

" and says that he is employed in the oflice of the United States Attorney for the Eastern 

ict of New York. 

it on the 22nd... day of May_ iq 75 . . tW ° COpies 

y OI nay- 19 / b he served xxeipy of the within 

.—. . Brief for the Appellee 

acing the same in a properly postpaid franked envelope addressed to: . 

nk .. Rai P h le, Esq., 10 Lafayette Square, Buffalo, N. Y. 14203; 
r Y J c Boitel, Esq., 233 Broadway, New York, N. Y. 10007; and 
n A. Kiser, Esq., 36 West 44th Street, New York, N. Y. 10036 
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or mailing in the United States Court House, Washington Street, Borough of Brooklyn, County 


igs, City of New York. 
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